Cell C Speed / JC Roux / 17001  (10 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Mr Johannes Christiaan JC Roux
	Complainant(s)/Appellant(s)

	Cell C (Pty) Ltd
	Respondent


10 May 2011

Mr Roux lodged a consumer complaint against television and internet advertising for Cell C’s data packages.

The commercial features a Cell C branded USB stick flying through space and entering the earth’s atmosphere. The voice over says, inter alia, “South Africa’s fastest mobile internet is here. Experience it now with 2 gigs of data from only R149 per month. Now that’s whoooosh.”

The website www.cellc.co.za/coveragemap displays the areas where network coverage is available. It provides a breakdown of the relevant speeds that can be expected in each of the county’s areas as well.

COMPLAINT
With reference to the television commercial, the complainant points out that the USB speed stick shown flying in space appears to break the sound barrier (indicating fast speed), and one is told that Cell C has the fastest internet in South Africa. Despite staying in Johannesburg South, which is presumably covered by Cell C, and having an external antenna connected, the complainant is unable to connect to the “fast” network.

Insofar as the coverage map on the website is concerned, the complainant submitted that the website creates the impression that the advertised high speed data is available throughout Johannesburg, which is not the case.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause 4.1 - Substantiation

• Section II, Clause 4.2.1 - Misleading claims

RESPONSE
Clear Copy, on behalf of the respondent, submitted that, Cell C’s claim to be the fastest had already been established in a previous ruling made by the ASA Directorate and that this ruling is binding.

It added that the complainant referred specifically to a television commercial in his complaint and that the commercial makes no claim to offer HSDPA+ service in Johannesburg.

Following the complainant’s initial complaints, it came to light that the complainant has an indoor coverage problem, which has since been resolved, because it provided the complainant with an antenna.

ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

Coverage map
At the time of complaining (during December 2010), the complainant argued that “I have bought the USB speedstick from Cell C when they have announced that Johannesburg is now covered”.

He concluded as follows “So my complained [sic] is about 2 things. 1. The speed is not the highest in SA … 2. The coverage they say they have they don’t because Johannesburg is not even covered in full and will only maybe be covered in March 2011”.

In its response, the respondent responded “We do not deny that we claim coverage in Johannesburg in other advertising material”, and made the point that this claim is not made in the television commercial. It added that this has in any event been resolved, because it supplied the complainant with an antenna to boost his indoor reception.

It is worth noting that:

· Some time has passed between when the complaint was received and the ruling issued. From the complaint it appears that the respondent would presumably have the entire Johannesburg covered by March 2011, which has also since come and gone;

· The Directorate has no information before it to show what the respondent’s coverage, or its coverage map looked like at the time of complaining in order to compare it to the current situation (which is reflected on the respondent’s website);

· The respondent has supplied the complainant with an additional antenna to boost indoor reception. This would arguably have resolved the matter insofar as this aspect is concerned.


As a result of the above, it is not appropriate for the Directorate to express a view on this specific portion of the complaint at this time.

Fastest high speed data in South Africa
The complainant also effectively questioned the veracity of the claim “… South Africa’s fastest mobile internet …” as contained in the commercial. 

The respondent submitted that the claim to be the fastest was substantiated in a ruling dated 9 December 2010.

In the matter Cell C Speed / MTN / 16737 (9 December 2010), which is the ruling relied on by the respondent, the Directorate considered a complaint against a print advertisement that stated, “SPEED© - IT’S OFFICIAL. OUR NETWORK IS THE FASTEST.” The complainant submitted that the survey, on which the respondent based its claim, was misleading as there were very few subscribers on the network making the results skewed. The Directorate dismissed the complaint on the basis that the claim was qualified and mentioned that it was based on a survey done by an independent website.

From this it is clear that the context in which the claim is made is material.

In contrast to this in Cell C “Blue/Red” / Vodacom / 17778 (14 April 2011), the Directorate found the claim “delivers the fastest mobile internet in SA” to be unsubstantiated as it did not make reference to the relevant 2010 broadband survey on which the claim was based.

In the present matter, the commercial shows a USB stick flying through space and entering the earth’s atmosphere at a high speed. The voice over says, inter alia, “South Africa’s fastest mobile internet is here. Experience it now with 2 gigs of data from only R149 per month. Now that’s whoooosh.” Similar wording appears on-screen as well.

Unlike in the Cell C Speed / MTN matter, the current television commercial contains no qualifying information or reference to the results of the broadband survey. As such, the acceptance of the claim in that matter does not automatically allow the respondent to make an unqualified superiority claim (compare to Cell C “Blue/Red” / Vodacom / 17778 (14 April 2011) for additional context and explanation).

In addition to this, the Directorate notes that Clause 4.1 of Section II also requires substantiation to be “up to date and current, and … have market relevance”.

It is commonly known that the respondent has, since the launch of its latest network, been rolling out its coverage in phases across the country. The significance of this lies in the fact that this continual rollout means a constant evolvement of the respondent’s own network, and also its proportionate role in the market. It can also not be ignored that the original survey relied on in the Cell C Speed / MTN matter was conducted in September 2010 by Speedtest.net. The Directorate is not convinced that results of a survey nearly eight months old still “current” and has “market relevance”, particularly given the respondent’s continuing rollout.

Based on the above, the claim “South Africa’s fastest mobile internet” in its current format is unsubstantiated and in breach of Clause 4.1 of Section II of the Code.

Given the above:

· The claim must be withdrawn;

· The process to withdraw the claim must be actioned with immediate effect on receipt of this ruling;

· The withdrawal of the claim must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

· The claim may not be used again in its current format.


This part of the complaint is upheld.

DStv Drifta / E Redelinghuys / 17530  (10 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Eugene Redelinghuys
	Complainant(s)/Appellant(s)

	Multichoice Mobile Operations (Pty) Ltd
	Respondent


10 May 2011

Mr Redelinghuys lodged a consumer complaint against the respondent’s advertising that appeared on the Supersport website.

The advertisement shows an image of the “Drifta” device and states “DStv anytime, anywhere”. The DStv MOBILE logo also appears on the advertisement.

COMPLAINT
In essence, the complainant submitted that the advertising creates the impression that one can watch DSTV “anytime, anywhere” when this is untrue as he could not connect while in Middelburg due to the fact that there is no signal coverage in that area.

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint Clause 4.2.1 of Section II (Misleading claims) of the Code was taken into account.

RESPONSE
The respondent submitted that its advertising was meant to promote a mobile device called the Drifta which enables a consumer access to DStv Mobile services away from traditional sitting room viewing.

The Drifta is a mobile decoder which allows the user to receive DStv mobile service on devices like cellphones, laptops, PC’s and tablets. It is for this reason that the tagline “DStv Anywhere, Anytime” was chosen.

The DStv mobile service is available in all provinces albeit on a limited scale. Multichoice has provided a coverage map on its website to indicate the areas covered by DStv Mobile.

The coverage map attached by the complainant clearly illustrates that Middelburg is not among the coverage areas. It added that the specific advertisement has been discontinued.

ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

The Directorate notes the respondent’s submission that the advertising complained of has been discontinued. Given that the undertaking is in relation to the advertisement and not the claim “Anytime, Anywhere”, the Directorate is still bound to deal with the merits of the matter.

Effectively, the question is whether or not the advertising claim “DStv anytime, anywhere” misleadingly implies that the respondent offers this service across the entire South Africa as the complainant appears to suggest.

The Directorate is of the opinion that the reasonable person interested in the DStv Drifta offering would know that the key feature of the DStv drifta lies in its portability which is linked to the pay-off line “anytime, anywhere”. The slogan is meant to emphasise that DStv can now be accessed on portable devices such as one’s cell phone, laptop or computer. The respondent also pointed out that the product enables users to move away from the traditional sitting-room environment, which is why the line “anywhere, anytime” applies. In the past, subscribers could only access DStv content through fixed decoders, connected to immovable television sets, and viewing “on the go” was not possible. The Drifta effectively removes this limitation.

The Directorate does not believe it is unreasonable to expect that for a product offering such as the Drifta, coverage may be reliant on topography and building factors, much like one often finds that cell phone reception is non-existent in certain areas. This is somewhat of a niche product and as such a customer would likely familiarise himself to some extent before purchase.

When visiting the respondent’s relevant website the Directorate noted that the coverage map displays areas in which the drifta can be used. It is worth mentioning that Middelburg is not listed as one of the areas.

Based on this the hypothetical reasonable person would not be misled by the claim “anytime, anywhere” as it is not a reference to nationwide availability, but rather to the nature of the device as being portable, thus allowing you to watch on the go whenever you want.

In light of the above, the advertising is not misleading in terms of Clause 4.2.1 of Section II of the Code.

The complaint is accordingly dismissed. 

  Outsurance "Invisible Man" / NB Mentz / 17490  (10 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Mr Nicolaas Bernad Mentz
	Complainant(s)/Appellant(s)

	Outsurance Insurance Company Limited
	Respondent


10 May 2011

Mr Mentz lodged a consumer complaint against an Outsurance television commercial broadcast on various television channels.

The television commercial shows a lady driving a blue polo. While driving, she is rear-ended by another car. While the two cars are attempting to find a safe spot to pull over, a man dressed in a blue body suit matching the colour of the woman’s vehicle is shown repairing her car at super fast speeds. By the time both cars have stopped, and the drivers are discussing the incident, they notice that the woman’s car has been completely repaired. During the entire commercial, the song “The Invisible Man” is played.

At the end, the voice-over says “With Outsurance claims service is so fast, it will be as if it never happened”. 

COMPLAINT
The complainant submitted that the television commercial gives the impression that goods will be repaired before one has had time to claim. The complainant submitted that this is a misconception as his claim has been with the respondent for more than a week without any response. 

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint Clause 4.2.1 of Section II (Misleading claims) was taken into consideration. 

RESPONSE
Attorneys Hardam & Associates Inc, submitted the response on behalf of the respondent. It explained that the intention of the advertisement is to demonstrate its efficient and fast claims services. The advertisement however insinuates that once a person has submitted a claim, due to the quality of service provided by outsurance, it will be as if the loss and / or damage never occurred and the claim will be finalised quickly and efficiently with as little inconvenience to the insured as possible.

It also mentioned that in the period between the first quarter of 2009 and the fourth quarter of 2010, internal statistics show that the average turnaround time in respect of finalising claims was less than seven days.

Any hypothetical reasonable person would immediately realise the obvious hyperbole in the commercial and correctly understand that intended communication. It also pointed out that no mention or suggestion is made that one does not have to submit a claim in order to have the insurer pay out. This complaint is clearly service related and as such falls outside the jurisdiction of the ASA.

ASA DIRECTORATE RULING
The ASA Directorate considered the relevant documentation submitted by the respective parties.

At the outset it must be noted that the time taken by the respondent to assess the complainant’s claim is, in this instance, a service-related issue over which the Directorate has no jurisdiction.

Clause 4.2.1 of Section II states that advertising should not contain any statement or visual presentation which, directly or by mission, ambiguity, or exaggerated claim, is likely to mislead the consumer.

Effectively, the complainant’s perception of having been misled is based on his interpretation that the commercial implies that one’s damage would be repaired before one has even submitted a claim. 

The Directorate does not share this view. It is not likely that a hypothetical reasonable person viewing this commercial would reach such an interpretation either. It is not likely that any reasonable person would expect his or her insurer to fix such damage without the insurer even being notified of this, or a claim being submitted, much less assessed. The hypothetical reasonable person would know that every insurance company has procedures to follow before the loss and / or damage can be fixed and the “invisible man” concept is merely a creative demonstration used to entertain as well as communicate the respondent’s speedy service.

The hyperbole is apparent from the moment one notices a man dressed in a blue body suit lying on the female driver’s car, a site which is not common in South Africa. When he proceeds to spin around and repair the entire damage section in mere seconds, without any tools, equipment or paint, any viewer would instantly realise that this is all exaggerated for effect, and not intended as a literal depiction of what can be expected.

The commercial is therefore not in contravention of Clause 4.2.1 of the Section II of the Code for the reasons relied on in the complaint.

Complaint is dismissed. 

“Shoppers Friend”/Caxton/16748  (10 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Caxton & CTP Publishers & Printers Limited
	Complainant(s)/Appellant(s)

	Paarl Media (Pty) Ltd t/a Shoppers Friend
	Respondent


10 May 2011

On 17 March 2011, the Directorate issued a ruling finding against various claims made by the respondent in its brochure. Some of the claims ruled against were:

· “The best way to distribute loose inserts” (was found to be in contravention of Clause 4.1 of Section II of the Code)

· “Better Reach – weekly deliveries to more than 2 million Gauteng households” (was found to be in contravention of Clause 4.1 of Section II of the Code)

· Table headed “wastage: the enemy of every advertiser – comparing the two methods of reaching gated communities” (was found to be in contravention of Clauses 4.2.1, 6 and 7 of the Code)

· “Better Response – proven better than the closest competitor” (was found to be in contravention of Clause 4.1 of Section II of the Code)

· “In which of these papers would you prefer to get your advertising inserts?” (was found to be in contravention of Clauses 2, 4.2.1 and 6 of the Code).


SUBSEQUENT TO THE RULING
On 31 March 2011, the respondent filed its notice of appeal against the Directorate’s ruling. While the contents of the appeal are not pertinent at this time, it deserves mention that some of the claims reflected above were also argued in the notice of appeal.

On 8 April 2011, the respondent submitted a document titled “Respondent’s Substantiation in terms of Clause 4.1.7 of the ASA Code”. The 18 page document purports to offer new substantiation for the following claims:

· “Better Reach – weekly deliveries to more than 2 million Gauteng households”.

· Table headed “wastage: the enemy of every advertiser – comparing the two methods of reaching gated communities.”

· “Better Response – proven better than the closest competitor”.

· Table titled “In which of these papers would you prefer to get your advertising inserts?”


In addition to commenting on the above claims in terms of its “new substantiation”, the respondent also argued that the claim “The best way to distribute loose inserts” amounts to puffery, and that it would pursue this matter on appeal. However, in the event that the Directorate accepts the new substantiation submitted in relation to the above claims, it may well alter the Directorate’s perception of the context of this particular claim. In such instance, the Directorate should reconsider the claim “The best way to distribute loose inserts” as well.

Its arguments in relation to the four claims for which it specifically offered new substantiation were effectively that:

The Directorate incorrectly interpreted the ABC certificate previously offered, and as such reached the wrong conclusion about the circulation figures. This submission relates to the claims “Better Reach – weekly deliveries to more than 2 million Gauteng households” and the table headed “wastage: the enemy of every advertiser – comparing the two methods of reaching gated communities”. The new submissions are in the form of a letter from Mr CK Beiles, the General Manager at ABC. This letter states, inter alia, “Although not specifically stated on the certificate, the ABC provides AVERAGE circulation data. The total circulation referred to on the certificate is the average circulation for each of the publishing days indicated in the reporting period”.

The Directorate incorrectly regarded the results relied on in support of the claim “Better Response – proven better than the closest competitor”, which emanated from Adecho as survey data, which requires SAMRA approval. In addition, the Directorate incorrectly found that the variables in terms of where the relevant promotional competition that was used to track the “Better Response” was placed were problematic.

Insofar as the table titled “In which of these papers would you prefer to get your advertising inserts?” is concerned, the respondent now has SAMRA accredited research. It explained that the study relied upon was carried by FGI whose Chief Executive, Mr Brad Aigner is an associate member of SAMRA and as such subscribes to its Code. A copy of the questionnaire utilised by the FGI field agents was submitted, and according to the respondent the survey was done in accordance with principles laid down by SAMRA. 

At the request of the Directorate the respondent also submitted proof of Mr Aigner’s SAMRA membership certificate, as well as his ESOMAR membership certificate.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE
In light of the new substantiation, Clause 4.1 of Section II (Substantiation) was considered relevant.

RESPONSE TO NEW SUBSTNATIATION
In essence the complainant submitted that most of the submissions made by the respondent are not new substantiation, but appeal issues. It also argued that the ABC certificate cannot again be considered by the Directorate as this is an appeal issue and the Directorate cannot re-decide the same point under guise of new substantiation. Similarly, the arguments made in relation to the Adecho research are best suited to an appeal, as they amount to an argument as to why the Directorate’s decision was incorrect. This is not “new substantiation”.

With regard to the FGI evidence, the complainant argued that the issue is an appeal matter as the respondent requests the Directorate to interpret its own ruling. In addition, the respondent has not submitted any proof that FGI is itself SAMRA accredited, and the complainant has no knowledge of the independence and credibility of Mr. Brad Aigner. Arguments were also made about the validity, or rather the lack of validity, of the research conducted. The central argument being that the research methodology was flawed, skewed, and related to a then non-existing product (being the Shopper’s Friend publication).

In relation to the respondent’s proposition that the Directorate may have to reconsider its finding on the claim “The best way to distribute loose inserts” (subject to the Directorate’s decision in relation to the new substantiation), the complainant noted that this is a question for appeal, and it is improper to task the Directorate with reconsidering this claim.

ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

Issues of clarity
At the outset, it is pivotal in this instance to explain the difference between an appeal and a new substantiation matter. The Code provides that any party who feels aggrieved by a ruling of the Directorate may appeal the Directorate’s ruling. This procedure is different from new substantiation, in that parties appeal findings that they feel aggrieved by; either they think the Directorate erred in its finding or that it interpreted the evidence incorrectly, or that improper procedures were taken. Any such appeal is heard by a higher committee who is completely independent and has the power to overturn a Directorate finding.

In contrast, new substantiation affords a party who appropriately received an adverse finding of the Directorate, but has additional evidence that it believes will adequately support the claim, to submit such evidence for the Directorate to consider. This would typically be the preferred route when, for example, the Directorate rejected a claim on the basis that the research presented was internal, and not verified by an independent and credible expert as the Code requires. Should an advertiser then obtain adequate verification from an independent and credible expert, same can be submitted to the Directorate for consideration under the auspice of Clause 4.1.7 of Section II. This clause specifically states “It is specifically noted that the Directorate may consider new substantiation submitted after a ruling has been made by the ASA rejecting substantiation or upholding a complaint based on substantiation”.

The consequence of this is that matters of, for example, puffery and interpretation (which typically apply to concerns in relation to offensive advertising, imitation and the like) can never be reconsidered by the Directorate under the guise of “new substantiation”. Any disagreement with a Directorate ruling in such instances would be subject to an appeal. However, as clearly allowed for in the Code, the Directorate does have the power to reconsider a claim in instances where the only consideration was whether or not the claim is substantiated.

While the respondent appears somewhat opportunistic in having a substantial overlap between the claims it will be appealing and the claims it wishes to substantiate, the Directorate does not believe that the respondent should be prevented from exercising its right to have new substantiation considered by virtue of its own ignorance. Having said that, the Directorate will remain vigilant to ensure that it does not end up reconsidering its decision on interpretive issues where it is clearly functus officio.

Merits
“Better Response – proven better than the closest competitor.”

In the previous ruling the Directorate held that, inter alia, “In order to make a valid comparison, the respondent should have firstly fixed all the variables, which would, inter alia, entail placing the Samsung promotional advertisement on the same page in the same size for all newspapers, as well as selecting all newspapers in a relevant and representative manner. Over and above this, it should have obtained adequate verification of the validity of the claimed results, and by inference the claimed superiority “… proven better than the closest competitor.” Again, due to the nature of the claim and the comparison, the Directorate would expect SAMRA accredited or accepted verification. The respondent submitted no such verification.”

The respondent does not wish to submit new substantiation as it believes that the evidence submitted to the Directorate does not constitute market survey but an ad hoc audit, therefore no SAMRA accreditation is needed.

Clearly, this does not constitute new substantiation, but a dispute over the Directorate’s interpretation of the advertising material. If the respondent wishes to over-turn this finding, it should do so by means of an appeal.

Accordingly, the Directorate cannot consider this claim at this time. The previous ruling remains binding at this time insofar as this claim is concerned.


“Better Reach – weekly deliveries to more than 2 million Gauteng households” and the table headed “wastage: the enemy of every advertiser – comparing the two methods of reaching gated communities.”

In the previous ruling the Directorate found that these claims were unsubstantiated, and held that “The Code requires that the verification be unequivocal. In this instance the document sent by the respondent shows that the ‘Total Circulation’ over the period ‘July to September 2010’ was 2061300. The problem with this is that the respondent claims to deliver more than 2 million of these brochures on a ‘Weekly’ basis. At present there is nothing before the Directorate to show that the respondent is able to deliver this amount of brochures on a weekly basis as claimed”. 

The respondent now submitted a letter from ABC clarifying that the circulation figures quoted on these certificates are in fact “… the average circulation for each of the publishing days indicated ...”

In response, the complainant argued that this issue should be resolved on appeal, as the update on the matter is that Shopper’s Friend no longer qualifies as a newspaper and is not entitled to VFD circulation figure from ABC, it is now categorised as a brochure in separate section of the quarterly ABC report. The complainant also made much of the fact that the new information from ABC’s General Manager does not amount to “new” substantiation, and that the Directorate is functus officio in this regard. It raised concerns over the fact that the respondent has chosen to submit this as new substantiation, when it has also appealed the same aspect of the ruling.

As pointed out at the beginning of this ruling, the Directorate is expressly empowered to consider new substantiation, and the Directorate does not believe that denying the respondent this right based on the fact that it has a potentially confusing appeal pending is equitable.

In addition, the Directorate has to determine whether the claim in question was valid for the period when it was made. As such, any subsequent reclassification of the respondent’s publication is not material save for the fact that any circulation claims it made subsequent to the reclassification are likely to require new, current substantiation. For the purposes of this ruling, however, the Directorate is only concerned with the applicability of the ABC figures.

In his letter, the General Manager of ABC verifies that the figures reflected on the ABC certificate which was previously rejected by the Directorate are in fact indicative of the average circulation figures for each publication day. Put simply, he confirms that the figure of “2061300” reflected as “Total Circulation” indicates the average circulation on each day of publication.

Given this, the claim “Better Reach – weekly deliveries to more than 2 million Gauteng households”, as made at the time when the complaint was lodged, appears to be substantiated. It is noted, however, that in the event that the respondent’s publication has indeed been reclassified, this substantiation does not necessarily validate any subsequent claims of this nature. The consequence of this finding is merely that the original ruling in relation to this specific claim is overturned.

In relation to the table headed “wastage: the enemy of every advertiser – comparing the two methods of reaching gated communities”, the Directorate notes that the original ruling rejected this claim on the grounds that:

· The respondent was unable at the time to substantiate its circulation figures, and

· The respondent did not submit any evidence to show that the claimed “wastage” in relation to competitor products was true.


While the respondent has now addressed the first of these two grounds of concern, it has not submitted anything in relation to the second.

Accordingly, the ruling in respect of the claim “wastage: the enemy of every advertiser – comparing the two methods of reaching gated communities” remains binding and in effect.

Table titled “In which of these papers would you prefer to get your advertising inserts?”

This claim appeared on page 9 of the brochure, and shows results that indicate that 30% of consumers said they do not know, 31% said community newspaper and 39% said Shopper’s Friend. The source of the results is quoted as “FGI Face to Face study April 2010 (sample 407)”.

The Directorate in the previous ruling held that “[t]he respondent disparages against the complainant’s products, by implying that more consumers prefer the respondent’s. The respondent failed to submit adequate substantiation that its claim is factual, as the survey relied on does not emanate from a SAMRA accredited entity, neither was it verified by one. As a result, there is no factual basis for alleging that the respondent’s product is superior to others in terms of reader preference.”

The concluding paragraph stated as follows:

“In light of this, the claim is in contravention of Clause 6 of Section II of the Code, and by implication Clause 4.2.1 which deals with misleading claims and Clause 2 which deals with dishonest claims, as the respondent has not submitted any substantiation to prove its claim”.

This poses a procedural complication in that the Directorate cannot, based on the ruling made, consider new substantiation, because the decision reached in relation to this particular claim was reached in relation to other clauses, dealing with honesty, misleading claims and disparagement.

Accordingly, the Directorate is procedurally unable to consider the new substantiation submitted by the respondent in relation to this claim at this time.

For the sake of completeness, the Directorate also notes that the SAMRA membership certificate shows that Mr Aigner is a SAMRA member for the period between 1 March 2011 and 21 February 2012. The research, however, was conducted during January 2010, and was presented to the respondent in March 2010. It was used in the offending advertising during September 2010. All these dates appear to pre-date Mr Aigner’s membership.

“The best way to distribute loose inserts” 

It was held in the previous ruling that the claim “THE BEST WAY TO DISTRIBUTE LOOSE INSERTS” was more than an opinion. The Directorate ruled that “When read in context of the entire brochure, it communicates the respondent’s supposed superiority as a fact. Therefore it must possess evidence in accordance with Section II Clause 4.1 of the Code.”

No new substantiation was submitted by the respondent regarding this claim, only arguments to the effect that the Directorate erred in finding that the claim does not constitute puffery but an objective and verifiable claim. the respondent also made an opportunistic attempt in requesting the Directorate to reconsider this claim in the event that it accepts the new substantiation submitted.

Clearly, the respondent’s submissions with regard to this issue do not constitute new evidence or new substantiation. The respondent should rather appeal the finding if it wishes to. In addition, despite the fact that some of the new substantiation has now been accepted, there are still many claims that have not been shown to be true. The acceptance of some new substantiation does not afford the Directorate to reconsider a claim in the manner that the respondent would like.

Accordingly, the Directorate cannot consider this aspect of the matter. The previous ruling remains binding at this time insofar as this claim is concerned.

Heat Magazine/A Van Doorene/17664 (05 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Andrea Lee Van Doorene
	Complainant(s)/Appellant(s)

	Uppercase Media (Pty) Ltd
	Respondent


05 May 2011

Ms Van Doorene lodged a consumer complaint against a television commercial that was flighted during March 2011.

The commercial highlights certain features that will be appearing in the latest edition of Heat magazine, such as Britney Spears, celebrities assisting with the Japan earthquake and Tracy McGregor appearing in Playboy.

Images of the stories above are shown on screen, among them are topless images of Tracy McGregor.

COMPLAINT
In essence, the complainant submitted that the commercial shows pornographic content as Tracy McGregor is topless. Furthermore, images such as those should not be featured in a magazine which is aimed at teenagers.

The complainant also requested that the respondent be fined R150 000 or more, and that the money be donated to a worthy cause.

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint Clause 14 of Section II (Children) was taken into account.

RESPONSE
Werksmans Attorneys, on behalf of the respondent, submitted arguments on the merits of the matter, and also advised that once the relevant issue is published and sold the advertisement is no longer relevant or used. 

McGregor was featured on the cover of the Heat issue in question having been the first cover girl for Playboy Magazine in South Africa. The pictures of McGregor should be considered in light of the advertisement as a whole. 

The likely audience of the programmes who were exposed to the commercial was appropriately placed in a suitable context. It added that television commercial will not be flighted again.

ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

At the outset it must be noted that the Directorate does not have the powers to “fine” advertisers in the manner suggested by the complainant. As such, the Directorate could not entertain this aspect of the complaint.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

The respondent submitted that the commercial will not be flighted again.

As the respondent’s undertaking to not broadcast the commercial in the future addresses the complainant’s concerns, there is no need for the Directorate to consider the merits of the matter.

The undertaking is therefore accepted on condition that the advertising is withdrawn in its current format within the deadlines stipulated in Clause 15.3 of the Procedural Guide, and is not used again in future. 


Solal Technologies / SASA / 17484  (05 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	South African Sugar Association
	Complainant(s)/Appellant(s)

	Solal Technologies (Pty) Ltd
	Respondent


05 May 2011

Attorneys Cliffe Dekker Hofmeyr, on behalf of the complainant, lodged a competitor complaint against the respondent’s advertising appearing on, inter alia, its website www.solaltech.com.

The advertisement promotes the respondent’s “Naturally Sweet” and “Stevia Sweet” products, and contains, inter alia, the following claims:

· “For a long time it has been known that a diet high in sugar can cause weight-gain, diabetes and sugar-shock (tiredness about 1 hour after eating or drinking something sweet)”

· “More recently, research conducted in 2008 and 2009 has shown that sugar excess can suppress your immune system and increase the risk of developing cancer”.

· “Healthy alternative to sugar …”


COMPLAINT
In essence, the complainant argued that the advertisement misconstrues the effects of sugar consumption, thereby creating an unsubstantiated and negative image relating to the role of sugar in balanced diets. It added that the claims made are devoid of any credible scientific proof, and to some extent contradict comments made by, inter alia, the World Health Organisation and the European Food Safety Authority that there is no evidence of a direct involvement of sugar in the aetiology of lifestyle diseases such as diabetes, hypertension and cardiovascular disease. Likewise, recent reviews could find no positive association between sugar consumption and weight gain.

In support of its argument, the complainant submitted articles and reference material that contradict the claims made by the respondent.

The complainant added that the claims are also disparaging and in contradiction of the provisions relating to comparative advertising, because the claims made are not factual or in the public interest, and clearly aim to unfairly discredit sugar.

Finally, the complainant referred to an earlier ruling in the matter Solal Technologies / SASA / 14813 (27 August 2010) in which the Directorate accepted substantiation from the respondent in the form of a letter of verification from a Mr Koping. The complainant pointed out that in Lifebuoy / Dettol / 14813 (27 August 2010) the Advertising Industry Tribunal (the AIT) ruled that the Directorate is required to apply its mind to a matter and any substantiation submitted to satisfy itself that there was sufficient, credible evidence supporting the claims. In the previous matter, Mr Koping’s letter was accepted as substantiation without demur. In keeping with the precedent established in the Lifebuoy ruling, this can no longer suffice. In the event that the respondent again attempts to rely merely on Mr Koping’s letter, the ASA should reject it on the basis of the principles laid down by the AIT.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE
The complainant identified the following clauses of the Code as relevant:

• Section II, Clause 2 – Honesty

• Section II, Clause 4.1 – Substantiation

• Section II, Clause 4.2.1 – Misleading claims

• Section II, Clause 4.2.5 – Statistics and scientific information

• Section II, Clause 6 – Disparagement

• Section II, Clause 7 – Comparative advertising

RESPONSE
Wagner attorneys, on behalf of the respondent, ultimately submitted that it does not submit to the ASA’s jurisdiction in such matters, as the duty for regulating medicines and complementary and alternative medicines (CAMs) lies with the Medicines Control Council, not the ASA.

By virtue of the fact that the Directorate has, according to the respondent, suspended all investigations into Solal advertising pending clarity from the MCC in relation to whether or not the ASA has the power to enforce Appendix A and/or Appendix F, the current dispute should also be held in abeyance until clarity is obtained in this regard.

ASA DIRECTORATE RULING
The ASA Directorate considered the relevant documentation submitted by the respective parties.

Potential undertaking
Aside from denying that the ASA has jurisdiction over its advertising, the respondent also mentioned that the advertisement in question was a trade advertisement, and was never intended to be communicated to the general public. As such, it has been removed from its archive of consumer advertising, where it was placed inadvertently.

While the Directorate has some discretion to accept undertakings to remove any advertising complained of as an adequate resolution, this is ordinarily done upon receipt of an unequivocal undertaking to never use the relevant advertisement again. The respondent did not offer such an unequivocal undertaking.

In addition, Clause 4.13 of Section II includes “trade customer[s]” in the definition of a consumer. By virtue of this, the fact that a particular piece of advertising was aimed at a trade customer, rather than an ordinary member of the public, is immaterial for the purposes of determining whether the ASA has jurisdiction. The material in question, even if only intended for a trade customer, would still be regarded as “advertising” in terms of the Code.

As such, the fact that the respondent has removed the material from its archive of consumer advertisements on its website is not an adequate resolution to the matter.

Suspended investigations
At the time of receiving and starting to investigate this complaint, the Directorate had also received some other consumer complaints against Solal’s advertising. Many of these complaints also related to the provisions contained in Appendix A and/or Appendix F of the Code.

In these matters, the respondent raised a concern over the ASA’s ability to rule on the provisions contained in these appendices. While deciding on this specific issue, the Directorate agreed to suspend all such relevant investigations until clarity has been obtained.

However, the dispute at hand does not relate to Appendix A or Appendix F, and as such whether or not the Directorate has the power to administer these appendices is irrelevant at this time. Accordingly, any suspension of other investigations would not apply to this matter, and cannot prevent the Directorate from finalising this particular dispute.

The respondent appears to be under the impression that the Directorate has no mandate to investigate advertising of medicines.

Clause 4.1 of Section I defines an “Advertisement” as any visual or aural communication, representation reference or notification of any kind which is, inter alia, “intended to promote the sale” of any goods or services. There is no restriction placed on this definition that would prevent the Directorate from considering advertising for CAMs such as the respondent’s products. In addition, nothing in the Code suggests that the Directorate is prevented from considering complaints in relation to such products. While true that the amended Appendix A specifically excludes CAMs from its scope, this does not nullify the applicability of any of the other provisions of the Code.

Given that the ASA is tasked, in terms of the Code, to investigate any breaches of the rules contained in the Code, the Directorate clearly has jurisdiction over the matter and is able to rule on the complaint.

Merits
The respondent submitted no arguments on the merits of the matter.

It is also noted that the respondent in the current matter is Solal Technologies (Pty) Ltd, whereas the respondent in the previous dispute where such claims were considered was Solal Technologies Fine Pharmaceuticals (Pty) Ltd. From previous correspondence submitted by the respondent in the matter Solal Technologies / SASA / 13733, it appears that Solal Technologies Fine Pharmaceuticals (Pty) Ltd was registered under the registration number of 2005/043596/07, whereas Solal Technologies (Pty) Ltd was registered under number 2009/011695/07. 

Correspondence received from one of the respondent’s directors also reflects the correct number for Solal Technologies (Pty) Ltd, and shows that it is the appropriate respondent.

Given that these are different companies, any substantiation previously accepted in relation to Solal Technologies Fine Pharmaceuticals (Pty) Ltd would not apply to advertising by Solal Technologies (Pty) Ltd. As noted above, the respondent opted not to submit any arguments on the merits of the matter.

In the absence of any substantiating documents from the respondent, the advertising and claims objected to are clearly in breach of Clause 4.1 of Section II of the Code.

By virtue of this, the claims are likely to mislead in a manner that is in contravention of Clause 4.2.1 of Section II of the Code.

Similarly, given that the claims in question do not appear to be factual, they are likely to disparage sugar in a manner that contravenes Clause 6 of Section II of the Code.

Also, given that the claims have been held as unsubstantiated, misleading and disparaging, they are in contravention of Clause 7 of Section II of the Code.

From the above, it appears that the advertising is aimed at abusing consumer trust and exploiting consumer credulity. This is in contravention of Clause 2 of Section II of the Code.

Given the above:

· All claims and advertising objected to by the complainant must be withdrawn;

· The process to withdraw the claims and advertising must be actioned with immediate effect on receipt of this ruling;

· The withdrawal of the claims and advertising must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

· The claims and advertising may not be used again in its current format until new substantiation has been submitted, evaluated and a new ruling is made.


The respondent’s attention is drawn to Clause 15.5 of the Procedural Guide.

The complaint is upheld.

Fedhealth Insurance / D Van Straten / 16634  (04 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Mr D Van Straten
	Complainant(s)/Appellant(s)

	Fedhealth Medical Scheme (Pty) Ltd
	Respondent


04 May 2011

Mr van Straten lodged a consumer complaint against a Fedhealth insurance’s print advertisement promoting its Real Medical Aid scheme. The advertisement was published in the October 2010 issue of the Financial Mail magazine. 

The advertisement depicts a naked man, sitting strategically in an expensive cabriolet car, with the roof halfway up. The advertisement contains, inter alia, the wording “The car is covered are you? 

COMPLAINT
In essence, the complainant submitted that the image used is immoral and discriminates against men. 

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause 1 - Offensive advertising

• Section II, Clause 3.4 -Discrimination

RESPONSE
The Cheese Has Moved Advertising Agency, on behalf of the respondent submitted, inter alia, that:

· The publication is not aimed at families, but at business people over the age of 18. 

· The man is depicted in a way that exposes body parts that are acceptable in public places such as beaches, swimming pools and parks.


ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

The Directorate recognises the complainant’s concerns and sensitivities with regard to discrimination. However, the content of the advertisement has to be considered objectively from the viewpoint of the hypothetical reasonable person. This hypothetical reasonable person is a fictional, reasonable person who is a normal balanced right-thinking and reasonable person who is neither hypercritical nor over sensitive.

Clause 3.4 of Section II states that no advertisement shall contain content of any description that is discriminatory, unless, in the opinion of the ASA, such discrimination is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. 

The definition from Clause 4.7 of Section I is instructive. It states, inter alia, that discrimination means any act or omission, including a policy, law, rule, practice, condition or situation which directly or indirectly imposes burdens, obligations or disadvantages on; or withholds benefits, opportunities or advantages from any person on one or more of certain listed grounds. 

The advertisement contains a photograph of a naked man, sitting strategically in an expensive cabriolet car, with the roof halfway up. The advertisement contains, inter alia, the wording “The car is covered are you? 

The concern is that the advertisement discriminates against men by portraying the model in an immoral way. 

In Hi-fi Corporation / Various (12 July 2001) the Appeal Committee, in discussing hyperbole, stated that one can not apply a literal and realistic claims test absolutely without becoming open to ridicule. The same principle could well apply here. One can not apply an absolute test to Clauses 3.4 and 3.5 of Section II without becoming open to ridicule.

When considering the advertisement at hand, the Directorate is mindful of the fact that the portrayal of a naked model lends itself to the plot of the advertisement as he is depicted unclothed, sitting in a car with its roof halfway up, inferring that he is uncovered. This in turn is an invitation to the targeted consumers to obtain the relevant medical scheme cover from the respondent’s business. The use of the image of a naked man in this context is reasonable and justifiable in an open and democratic society. The man in the advertisement is also not portrayed negatively. No burden is imposed on him, and no benefit is withheld from him. 

By the same reasoning, it cannot be argued that the advertisement discriminate against men in general in a manner that is contrary to the provisions of the Code.

Accordingly the advertisement is not in contravention of Clause 3.4 of Section II.

Clause 1 of Section II states, inter alia, no advertising may offend against good taste or decency but the fact that a particular product, service or advertisement maybe offensive to some is not in itself sufficient grounds for upholding an objection to an advertisement for that product or service.

The complainant is firstly ex facie offended by the advertisement because of possible discrimination. In light of the above, this cause for offence falls away.

The Directorate notes that the advertisement was published in a magazine with a fairly large distribution base but this is the only complaint received against this advertisement. While this is not a deciding factor, it is indicative that the advertisement did not cause wide-spread or sectoral offence despite the use of a naked model. This would indicate that most consumers have understood the context.

Based on the above the advertisement does not contravene Clause 1 of Section II.

The complaint is dismissed.
  
iBurst / A Brown / 16971  (03 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Mr Andy Brown
	Complainant(s)/Appellant(s)

	iBurst (Pty) Ltd
	Respondent


03 May 2011

Mr Brown lodged a consumer complaint against the respondent’s advertising of its call centre on its website www.iburst.co.za. 

The website advertising states, inter alia, “Phone our call centre on 0877 20 72 00 (free from your iCall phone) any time 24/7/365, or e-mail us at helpdesk@iburstgroup.co.za. 

COMPLAINT
In essence, the complainant submitted, inter alia, the respondent is misrepresenting its services. The false advertising of 24/7/365 call centre and e-mail fault reporting facility was one of the criteria which the complainant chose the respondent as an internet service provider.

The complainant submitted that it felt aggrieved because the respondent is currently experiencing network problems and was recently informed that its services shuts at 23h00.

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint Clause 4.2.1 of Section II of the Code (Misleading claims) was taken into consideration.

RESPONSE
The respondent submitted, inter alia, that it confirmed the correctness of its website advertisement in that its call centre does operate 24/7/365. There are instances when its network goes down, and when this happens its call volumes increases causing some of the calls being left unattended.

The respondent submitted that, as pointed by the complainant, its network was down when the complainant called in to its call centre, and it is highly likely that the call was unattended as the consequence of this problem.

ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the parties.

The Directorate’s main concern is whether or not the advertising before it is likely to create an incorrect or misleading expectation with any reasonable person.

The complainant is of the opinion that the advertisement is misleading as the call centre does not provide a 24/7/365 service.

The respondent confirmed the correctness of the advertisement and argued that when its network is down the call volumes increases causing some calls to be unattended.

Clause 4.2.1 of Section II of the Code states, “Advertisements should not contain any statement or visual presentation which, directly or by implication, omission, ambiguity, inaccuracy, exaggerated claim or otherwise, is likely to mislead the consumer”.

It is therefore unlikely that a hypothetical reasonable person would interpret the advertisement to mean that the respondent offers a 24/7/365 call centre service which at times might be affected by the network.

In light of the above, the Directorate is of the opinion that the complainant’s complaint related to service issues which is not within the ASA Directorate’s mandate to consider.

Accordingly, it cannot be said that the advertisement is misleading in the manner suggested by the complainant. As such, it is not in contravention of Clause 4.2.1 of Section II of the Code. 

The complaint is dismissed. 

Sleeping out/ C Price / 17211  (03 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Ms Candice Price
	Complainant(s)/Appellant(s)

	Dining-Out Web Servoces cc
	Respondent


03 May 2011

Ms Price lodged a consumer complaint against the respondent’s sleeping-OUT establishment advertising received through e-mail.

The e-mail advertises, inter alia, that “Sleeping- OUT does not charge you a booking commission and the price you are quoted by the establishment is the price you will pay. So safeguard your deposit and make your booking through Sleeping-OUT. Its the safest thing you can do.”

The Terms and Conditions states, inter alia, “Sleeping OUT retains a non-refundable booking commission of 13.5% excluding VAT of the total booking value for facilitating the booking. This amount is NOT payable in addition to the stipulated deposit, but is deducted from it before the deposit is paid to the establishment and the user will NOT be liable to pay any amount in addition to the amount.”

COMPLAINT
In essence, the complainant submitted, inter alia, the advertisement is misleading and distorted its terms and conditions. The complainant submitted, inter alia, that the statement, “Sleeping OUT does not charge you booking commission...” and the Terms and Conditions contradicted each other.

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint Clause 4.2.1 of Section II of the Code (Misleading claims) was taken into consideration.

RESPONSE
The respondent submitted, inter alia, that Sleeping-OUT provides an advertising forum for establishment as well as payment gateway facility that allows guests to make payment to them. It does not charge the establishment an annual fee to advertise on its website and it charges the establishment a commission for each booking it provides.

The respondent further submitted, inter alia, that the charge made to the establishment is called a booking commission and from this it need to pay credit card commission fees as well as bank and gateway transaction fees. Therefore, from the website the booking commission is something paid by the establishment and not by the guest.

The respondent submitted, inter alia, that it is true that Sleeping-OUT does not charge the guest booking commission and the guest only pays the price as quoted by the establishment.

The respondent argued that in the accommodation industry it is normal that an establishment getting a cancellation will charge a cancellation fee and depends on when the notice is given before arrival. The establishment load its own information and also its own cancellation fee.

It was added, inter alia, that if the establishment cancels they are still charged the booking commission and must refund the guest in full. If the guest cancels they are subjected to the establishment’s cancellation policy and the respondent will charge an administrative fee.

In summary, the respondent submitted that the guest does not pay any booking commission and everything is clearly explained prior to the guest accepting the quote.

ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the parties.

The Directorate’s main concern is whether or not the advertising before it is likely to create an incorrect or misleading expectation with any reasonable person.

The complainant is of the opinion that the advertisement is misleading as the respondent charges a booking commission.

The respondent submitted, inter alia, that it is true that Sleeping-OUT does not charge the guest booking commission and the guest only pays the price as quoted by the establishment.

Clause 4.2.1 of Section II of the Code states, “Advertisements should not contain any statement or visual presentation which, directly or by implication, omission, ambiguity, inaccuracy, exaggerated claim or otherwise, is likely to mislead the consumer”.

It must first be noted that the ASA has long standing principle that states that advertisers cannot rely on information displayed on its terms and conditions to rectify a misleading impression already created in the body copy of the advertisement. This also includes using another advertisement to clear up a misleading impression created in another advertisement. The question therefore is whether a hypothetical reasonable person would be misled by the advertisement.

Due regard must be given to the nature of the service offered and the increasing information that consumers are exposed to. A hypothetical reasonable person would understand the requirements for booking accommodation and paying for cancelling the booking.

It has become general knowledge that one cannot expect to cancel the booking without being charged the cancelling fee. For the simple reason that accommodation was reserved and offer were turned down due to non-availability of the accommodation already being “occupied” through the booking.

Considering the above, it appears that the respondent only charges the establishment a booking commission and not the guest. It also appears that the Terms and Conditions are clear on the booking commission of 13.5% being retained from the stipulated deposit and the user will not be liable to pay any amount.

Accordingly, it cannot be said that the advertisement is misleading in the manner suggested by the complainant. As such, it is not in contravention of Clause 4.2.1 of Section II of the Code. 

The complaint is dismissed. 

Toyota Prado VX 3.0 / F Luttich / 16785  (03 May 2011)
	Ruling of the : ASA Directorate

	In the matter between:

	Mr Fritz Luttich
	Complainant(s)/Appellant(s)

	Toyota South Africa Motors (Pty) Ltd
	Respondent


03 May 2011

Mr Lüttich lodged a consumer complaint against the manufacturer’s sticker on the vehicle and other print media advertisements for the respondent’s Toyota Prado vehicle.

The manufacturer’s sticker on the vehicle and other print media advertisements indicated fuel consumption and carbon dioxide emissions for the various Prado models. The information for the Toyota Prado 3.0 models lists the “Comparative fuel consumption” figure of “l/100km” as “8.5” and “8.7”.

COMPLAINT
In essence, the complainant submitted that the manufacturer’s sticker and print media advertisements indicated a fuel consumption of 8.5 litres /100km and the car magazine of January 2010 tested the consumption.

The complainant submitted, inter alia, that its own measurements over 5,700km resulted in a consumption of 12,8 litres per 100km. This is 51% percent more than advertised by the respondent. 

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint the following clauses of the Code were taken into account:

• Section II, Clause 4.2.1 - Misleading claims

• Section III, Clause 18 - Motor vehicle advertising

RESPONSE
The respondent submitted that fuel consumption stickers are placed on showroom vehicles as a matter of legislation. The manufacturer fuel consumption figure is measured as per industry standard.

It further submitted, inter alia, that as stated in the label, actual fuel consumption varies according to a number of external factors such as vehicle condition, traffic conditions, driving style etc. This is a case with any vehicle. The respondent also submitted a photograph of the vehicle sticker with the test conditions clearly displayed.

The respondent, in addition, provided an extract on the tests conducted and the criteria followed with regard to the fuel tests to establish the fuel consumption figures quoted on the sticker. This is the same practice for all automotive manufacturers in South Africa. It is the standard tests approved by the Department of Mineral and Energy Affairs, as well as NAAMSA.

ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties. 

The complainant’s concerns are two fold:

· The quoted fuel consumption figures are incorrect and;

· Whether or not the communication of the fuel consumption is a fair representation of the product one buys.


Fuel consumption figures
Clause 4.2.1 of Section II states that advertisements should not contain any statement or visual presentation, which directly or by omission, ambiguity or exaggerated claim, is likely to mislead the consumer about the advertised product.

The complainant argued, inter alia, that, based on his own measurement, the fuel consumption is 51% more than what is advertised, whereas the respondent argued, inter alia, that the manufacturer fuel consumption figure is measured as per industry standard.

It should be noted that the complainant did not elaborate further on the fuel consumption of 12,8 litres per 100 km over 5,700 km. The complainant does not explain the manner in which the vehicle was driven, the conditions in which it travelled and the traffic conditions, which the vehicle sticker mentioned.

Given the above, it appears that the fuel consumption figures depended on the conditions listed on the vehicle sticker.

Test conditions
Section 18.1 of Section III states, inter alia, “All advertisements quoting fuel consumption figures shall clearly state where the test was conducted i.e. coast or inland and the average speed of the vehicle during the test”.

The respondent submitted that the manufacturer fuel consumption is measured in set conditions as per the industry standards and the consumption varies according to a number of external factors. 

The practice is the same for all automotive manufacturers in South Africa and it is a standard test approved by the Department of Minerals and Energy Affairs as well as NAAMSA. Its argument was supported by the extracts on the tests conducted and the criteria followed with regard to the fuel testing to establish fuel consumption figures quoted on the sticker.

While the Directorate accepts that this is necessary to enable consumers to make an accurate and fair consumption, the requirements of Clause 18 of Section III are absolute. It specifically requires advertisers to disclose where tests were conducted and what the average speed of the vehicle was during these tests.

The Directorate reviewed the respondent’s vehicle sticker and noted that the technical specifications mention conditions in which fuel consumption, as tested, should be followed.

The complainant did not clarify as to whether or not he followed the conditions mentioned in the vehicle sticker when he measured the fuel consumption.

In light of the above, the respondent’s current advertising is not in contravention of Clause 18.1 of Section III of the Code and therefore not misleading in terms of Clause 4.2.1 of Section II.

The complaint is dismissed.

Lewis / D Pienaar / 16441  (03 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Mrs Dalene Pienaar
	Complainant(s)/Appellant(s)

	The Lewis Group (Pty) Ltd
	Respondent


03 May 2011

Mrs Pienaar lodged a consumer complaint against Lewis Stores print advertisement promoting a Raphael 4 piece lounge suite. 

The advertisement depicts, inter alia, a 4-piece lounge couches states “R799999”

COMPLAINT
In essence, the complainant submitted that the advertisement stated that the lounge costs R7 999,99 however was charged R8 999,99. The advertisement is therefore misleading. 

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint the following clauses of the Code were taken into consideration:

• Section II, Clause 4.2.1 – Misleading claims

• Section II, Clause 19 – Pricing policy 

RESPONSE
In essence, the respondent submitted that submitted that R 8999,99 price appeared on its May brochure which was distributed on 24-28 May and was valid until 19 June. The June brochure was distributed between 21-25 June and was valid until 17 July. The price of the Raphael lounge suit was R7999,99 at that time. The respondent submitted that the complainant signed the contract on 17 June. 

The respondent further submitted that prices do vary on many of its merchandise lines from month to month due to many different reasons including the rate of exchange, supplier costs, raw material costs, haulage etc. It submitted that it is not its normal business practice to lure customers into the store one month and increase prices the next. The respondent submitted that it understands the complainant’s frustration and the margin being 4 days, however, the prices and validity dates were correct, as quoted. 

ASA DIRECTORATE RULING
The ASA Directorate considered the relevant documentation submitted by the respective parties.

The front page of the catalogue states that the advertisement is for May 2010. At the back of the catalogue, the last page clarified that the dates are valid from 24 May to 19 June 2010. The complainant submitted that she saw the advertisement on 14 June and went to go sign the contract on 17 June 2010. The respondent submitted that during this period, the valid price was R8999,99, as stated on the advertisement. 

The essential question before the Directorate is whether or not the date printed at the back page adequately advises consumers that all prices quoted only apply for that particular period.

Clause 4.2.1 of Section II stipulates that advertisements should not contain any statement or visual presentation which, directly or by implication, omission, ambiguity, inaccuracy, exaggerated claim or otherwise, is likely to mislead the consumer.

The Directorate notes that the advertisement is an insert comprising of several pages of items that are on special. From the copies of advertising provided by the respondent, it appears that the first page usually carries the respondent’s name in a big font, and its catch phrase “New Range”. Inside the blue box which contains the phrase, it indicates dates for the special promotion such as “May 2010” or “June 2010”. 

The Directorate considered a similar issue in Microsoft Xbox / E Heynes / 9163 (12 July 2007), where a Microsoft Xbox Live feature was prominently promoted on the packaging. However, the packaging stated that the Xbox Live was not available in all countries and directed consumers to go to www.xbox.com to check availability. The Directorate stated that it “acknowledges the difficulties facing the respondent in terms of technology in South Africa. However, the respondent is prominently promoting a feature by, inter alia, referring to it on its packaging, listing it under ‘Xbox 360 Console features’, and encouraging consumers to use it to see or play with their friends. This is a material factor in deciding whether to purchase the product or not. On-line gaming has gained increasing popularity. It is the next step in gaming evolution, so it would be a material purchasing factor and the onus falls on the respondent to ensure that consumers are aware of the limitations of the product”. 

In this instance, the date of the month is printed on the front page of the insert. It is printed at the top of the page before consumers can peruse the specials and their prices. Furthermore, the last page of the catalogue clarified the exact dates of the period the specials are valid for. It appears that the date might have been overlooked by the complainant. However, consumers have the responsibility to carefully read advertisements and the information provided to enable them to make informed decisions. The hypothetical reasonable person would interpret the advertisement, as a whole, to mean that it is a special promotion with the specific prices only valid at the dates stipulated. 

Given the above, the advertisement is not misleading and therefore in contravention of Clause 4.2.1 of Section II. 

Clause 19 of Section II states that such selling price must include all necessary or incidental costs without which the product cannot or may not be purchased, such a deposit for a container. Where impracticable to include such costs in the quoted price the consumers liability to pay such costs must be stated prominently and in a font size not less than half that of the purchase price.

As mentioned above, the prices were for a limited time period and for a special promotion. The only reason that the complaint was not able to purchase the item at the advertised price was because the sale took place before the promotion period. The complainant was unlucky in that the item purchased was put on sale after the purchase was made and the contract signed. 

Given the above, the advertisement is not in contravention of Clause 19 of Section II of the Code. 

The complaint is dismissed. 

De Wet’s Wellpoints & Boreholes / GP Ashston / 16355  (03 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Mr Glen Ashston
	Complainant(s)/Appellant(s)

	De Wets Wellpoint cc
	Respondent


03 May 2011

Mr Ashton lodged a consumer complaint against a Dewet’s Wellpoints radio commercial promoting its wellpoints and boreholes. The commercial was flighted on Cape Talk Radio. 

The commercial, inter alia, states “Save resources by tapping into De Wet’s wellpoints and boreholes”. 

COMPLAINT
In essence, the complainant submitted that the commercial is misleading as it implies that drilling or using a wellpoint borehole will save resources. Water is a finite resource and nothing is being saved by using a wellpoint. The use of water is simply being displaced from municipal supply to ground water or artesian water. 

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint Clause 4.2.1 of Section II (Misleading claims) of the Code was taken into account.

RESPONSE
The respondent submitted, inter alia, that:

· Most local municipalities encourage the installations of wellpoints / boreholes as this does save on dam (potable) water.

· The dam (potable) water is intended for human consumption and is chemically treated in order for it to be safely delivered to each household. The wellpoints / boreholes are encouraged as that water is used for irrigation purposes.

· Reducing the “clean municipal water” consumption, of which in some cases fifty percent is used for gardens does mean a saving to the city and a saving of potable water which is available to the population. 

· The earth has large underground water resources available which are constantly being replenished by rains and other sources.

· Boreholes and wellpoints are not metered nor monitored which is in line with the current legislation which is beyond the respondent’s control. Owners of ground water installations are however requested to adhere to current water restrictions.


ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

Clause 4.2.1 of Section II states, inter alia, that advertisements should not contain any statement, which, directly or by implication, omission, or ambiguity, or exaggerated claim is likely to mislead the consumer about the product advertised.

The commercial states “Save resources by tapping into De Wet’s wellpoints and boreholes”. 

The complainant is of the opinion that the commercial is misleading as it implies that drilling or using a wellpoint borehole will save resources. Water is a finite resource and nothing is being saved by using a wellpoint. The use of water is simply being displaced from municipal supply to ground water or artesian water. 

The essential question before the Directorate is whether or not the commercial is likely to mislead the consumer into believing that the respondent’s products will help to save water as a resource.

Listening to the commercial objectively, from the viewpoint of a person who is neither hyper critical nor over sensitive, the Directorate does not share this view.

While the Directorate accepts that water is a finite resource and that using a wellpoint or a borehole only results with the use of water being displaced from municipal supply to ground water or artesian water, the Directorate also concur with the respondent that reducing the “clean municipal water” consumption does mean a saving to the municipality and a saving of potable water which is available to the population. Thus a hypothetical reasonable person will, on hearing the statement: “Save resources by tapping into De Wet’s wellpoints and boreholes” not be misled, as it is true that the usage of the respondent’s products will save municipal water resources.

Based on the above, the commercial is not in breach of Clause 4.2.1 of Section II as it is not misleading.

The complaint is dismissed.

Garmin Fitness/ W Gould / 17018  (03 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Mr William Gould
	Complainant(s)/Appellant(s)

	Garmin Distribution Africa (Pty) Ltd
	Respondent


03 May 2011

Mr Gould lodged a consumer complaint against a Garmin Distribution Africa’s television commercial promoting its pulse rate and speed of running wrist device. The commercial was flighted on SABC 3. 

The commercial features a soldier involved in a battle scene involving a lot of shooting, fiery explosions and injured soldiers being carried away from the battle. Towards the end of the commercial the “hero” soldier is seen running to/from the battle only to change into an athlete taking part in a marathon and consulting the advertised product strapped to his wrist as he leads the pack towards the finishing line. The wording “GLORY IS NOT A DESTINATION” and “IT’S A JOURNEY” appears on the screen towards the end of the commercial. 

COMPLAINT
In essence, the complainant submitted that the commercial is offensive as it is insensitive and trivialises the horror of the Second World War and nullifies the hardships endured by many during the war in question. 

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint Clause 1 of Section II (Offensive advertising) of the Code was taken into account.

RESPONSE
The advertising agency, Volcano Johannesburg, on behalf of the respondent submitted, inter alia, that:

· The television commercial in question is only one part of a multi-faceted campaign which aims to attract indoor and outdoor fitness enthusiasts and position the Garmin brand within the fitness category;

· The creative intention and analogy used for the campaign are intended to depict the “inner battle” of every person in relation to their fitness goals. Every person experiences a unique “inner battle” to achieve their fitness goals. The battle scene was chosen as an illustration of the inner struggle of a tri-athlete, as it is synonymous with a race in the three disciplines of swimming, cycling and running.

· Great care was taken not to use any prop and/or location (it was shot in Bronkhorstspruit) that would relate the battle scene to any one particular war or battle fought in history.

· Although it has great sympathy for the complainant’s loss and great respect for those who lost their lives in wars around the world, it does not believe that the battle scene in the commercial could be found to “trivialise the soldiers’ feelings” as the complainant suggests and this is certainly not the intention of the commercial.

· Despite it being sad, battles and wars are an integral part of history and a reality of modern life, and it would not be reasonable to penalise every reference to a battle on any advertisement, news broadcast, film, etc.

· Further hereto, although the content of the commercial may hold unpleasant memories for the complainant, in that he associates it with World War II, it does not bring up the same emotions for the public at large as the commercial has been very well received by the public and even received some accolades.


ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

The Directorate must consider the commercial as a whole from the point of view of the hypothetical reasonable person who is neither hypersensitive nor hypercritical. 

The Directorate recognises that for those members of the public who have lost friends and family as a result of World War II, the commercial may appear tasteless and insensitive. The Directorate cannot, however, take into account sensitivities borne of particular life experiences and must consider the matter objectively. 

The respondent submitted that the creative intention and analogy used for the campaign are intended to depict the “inner battle” of every person in relation to their fitness goals. Every person experiences a unique “inner battle” to achieve their fitness goals. The battle scene was chosen as an illustration of the inner struggle of a tri-athlete, as it is synonymous with a race in the three disciplines of swimming, cycling and running.

The Advertising Standard Committee, in its 5 July 2002 Vodacom/ Ms Brooks & Ms K Holmes ruling, considered a commercial involving a man who becomes suicidal as the result of business and other SMS’s that he receives. While the ruling cautioned that sensitivities surrounding suicide should be carefully considered in preparing advertising, the Committee found that the commercial constituted parody and did not make literal claims. As such, the commercial was acceptable.

The current matter is similar. The commercial depicts a man who at the beginning of the commercial is fighting in a battle. It becomes clear as the commercial unfolds, however, that he is in fact an athlete participating in a marathon. The words “GLORY IS NOT A DESTINATION” and “IT’S A JOURNEY” appears on the screen towards the end of the commercial. 

The Directorate concurs with the respondent that despite it being sad, battles and wars are an integral part of history and a reality of modern life, and it would not be reasonable to penalise every reference to a battle on any advertisement, news broadcast, film, etc. There is also nothing in the commercial that suggest that there is an intention to trivialise the feelings of solders who fought in the Second World War. The hypothetical reasonable person would not conclude that the aim of the commercial is to trivialise the horror of the Second World War and to nullify the hardships endured by many during the war in question. 

It is also noteworthy that despite the fact that the commercial was flighted on national television, only one complaint was received.

Given the above, and given the number of complaints, the offence caused is not serious, widespread or sectoral within the meaning of Clause 1 of Section II.

Accordingly, the commercial is not in breach of Clause 1 of Section II.

The complaint is dismissed.

Hyundai Sante Fe / B Fitschen & Another / 17208  (03 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Bridget Fitschen Rachel Young
	Complainant(s)/Appellant(s)

	Hyundia South Africa (Pty) Ltd
	Respondent


03 May 2011

Consumer complaints were lodged against a Hyundai television commercial promoting its Santa Fe model. The commercial was flighted, inter alia, on MNet on 23 January 2011. 

The commercial features a white Hyundai Santa Fe, slowly spinning around whilst a male voice describes its attributes and concludes by stating “The stylish new Huyindai Santa Fe will satisfy even the most power hungry driver” whilst the registration letters on the car changes to “HELEN Z .WP” and the wording, ”Introducing the new Santa Fe” and “For people who want more power” appears on the screen towards the end of the commercial. 

COMPLAINTS
In essence, the complainants submitted that the commercial is offensive as is disparages the Democratic Alliance political party and its leader, Helen Zille. 

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint Clause 1 of Section II (Offensive advertising) of the Code was taken into account.

RESPONSE
The respondent submitted, inter alia, that:

· The reference to Helen Zille as an ambitious political figure is a light hearted take on truism of many people who spend time in the lime light as they are ambitious and want to grow their influence.

· The aim is not to single out a political party as the name on the licence plate can be changed to that of anyone who is ambitious by virtue of being a leader or being in the lime light.


ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

Clause 1 of Section II states, inter alia, no advertising may offend against good taste or decency but the fact that a particular product, service or advertisement maybe offensive to some is not in itself sufficient grounds for upholding an objection to an advertisement for that product or service.

Furthermore when interpreting whether a commercial is offensive, the objective test of the “reasonable person” has to be applied. The reasonable person postulated is the one who gives a reasonable meaning to the commercial and excludes a person who is prepared to give an interpretation which cannot reasonably be attributed thereto. It excludes matters of personal predilection, taste and the like. In the instant case one has to look at the commercial as a whole as seen by the reasonable viewer. 

The complainants are offended by the commercial because it disparages the Democratic Alliance political party and its leader, Helen Zille. 

The Directorate is of the opinion that Helen Zille is not portrayed negatively in the commercial. The Directorate also concurs with the respondent that the reference to Helen Zille as an ambitious political figure is a light hearted take on truism of many people who spend time in the lime light as they are ambitious and want to grow their influence. The aim is not to single out a political party as the name on the licence plate can be changed to that of anyone who is ambitious by virtue of being a leader or being in the lime light. 

For all the above reasons, the Directorate is satisfied that the commercial is not offensive as argued by the complainants.

Accordingly the commercial is not in contravention of Clause 1 of Section II.

The complaints are dismissed.

Promusica Theatre - The Crucible / L Caroulus / 17149  (03 May 2011)

	Ruling of the : ASA Directorate

	In the matter between:

	Mrs Lizette Caroulus
	Complainant(s)/Appellant(s)

	Johannesburg Metropolitan Municipality t/a Joburg Promusica Theatre
	Respondent


03 May 2011

Ms Caroulus lodged a consumer complaint against a Joburg Promusica Theatre billboard promoting The Crucible stage production. The billboard is placed at the corner of Ontdekkers Road and Christiaan de Wet, Florida. 

The advertisement depicts, inter alia, sketches of what appears to be bodies of three people hanging from a tree. 

COMPLAINT
In essence, the complainant submitted that the advertisement is offensive and unsuitably placed as young children are also exposed to an unpleasant sight of bodies hanging from a tree. 

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE
In light of the complaint the following clauses of the Code were taken into account:

• Clause 1, Section 1.2 - Responsibility to the consumer

• Clause 1, Section II -Offensive advertising

• Clause II, Section 14 – Children

RESPONSE
The respondent submitted, inter alia, that:

· It is of the opinion that complaint is without substance or merit.

· The advertisement is in no way offensive and does not depict real bodies hanging from a tree. The sketch looks more like that of ragdolls or scarecrows in a tree.

· The billboard is on a busy road and has been seen by thousands of motorists and pedestrians without any complaints.


ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the respective parties.

The advertisement depicts sketches of what appears to be bodies of three people hanging from a tree. 

The complainant’s concern is that the advertisement is unsuitably placed as young children are also exposed to an unpleasant sight of dead bodies hanging from a tree. 

The respondent submitted that the advertisement is in no way offensive and does not depict real bodies hanging from a tree. The sketch looks more like that of ragdolls or scarecrows in a tree.

On 30 March 1999 the Advertising Standards Committee considered a Radio Sonder Grense commercial in which puppets or dummies of sheep were used. The Committee ruled that this advertisement breached the Code, and stated, inter alia, “To the viewer, perception is reality. No real cruelty was taking place as these were puppets but that irresponsible behaviour which could be emulated or which was being portrayed as amusing was offensive”. Again the fact that it was an unrealistic situation did not remove the offence.

The same principles apply in this matter. The usage of sketches does not remove the fact that dead bodies hanging from a tree are being depicted. 

Clause 14 of Section II states, inter alia, that advertising should not cause children mental, moral, physical or emotional harm. It must also be noted that the Code regards children as “persons under the age of 18” (refer Clause 4.10 of Section I). The potential harm in the current matter is that children might be confronted with material that is not suitable for them to be exposed to.

When considering complaints relating to children, the Directorate is mindful that children have different perspectives and do not necessarily react the same way that adults would. Placement of advertising may therefore be pivotal. 

In Radio 702 / Mr G Hyland and Others (6 April 2001), for example, the Advertising Standards Committee (the ASC) held that the use of the word “shit” on a billboard exposes everybody to the word without affording anyone the opportunity to choose whether such person wishes to be exposed to the content. 

In Phone Sex Sunday / D De Lange / 1613 (12 September 2005), where an issue of children being exposed to offerings of telephone sex was considered, the Directorate held that “advertisements of adult nature should therefore be confined to classified, other separable sections or traditionally ‘adult content’ section of the newspaper, where parents could exercise some control, such as removing these sections before handing them on to children.”

A similar approach is applicable in this instance. The Directorate notes that Ontdekkers Road is a busy public road which people of all ages, including school-going children use. The advertisement exposes everybody to its content without affording parents the opportunity to shield their children. The billboard is therefore placed in an inappropriate area where children are exposed to it. It confronts children with imagery which they might not be prepared for, or that their parents might not regard as appropriate for them.

Accordingly, the billboard is in contravention of Clause 14 of Section II of the Code.

In light of the above finding, the respondent is required to:

· withdraw the billboard in its current format and medium;

· the process to withdraw the billboard must be actioned with immediate effect on receipt of the ruling; 

· the withdrawal of the billboard must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide; and

· the billboard may not be used again in its current format, medium and location in future.


It is not necessary to consider the other clauses at this time.

The complaints are upheld. 

