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The following ASA rulings were published from 01 – 21 January 2011 (Weeks 1 – 3)

MTN "World Class Internet" / Cell C / 16873

Ruling of the : ASA Directorate

In the matter between:

Cell C (Pty) Ltd




Complainant(s)/Appellant(s)

Mobile Telephone Networks (Pty) Ltd

Respondent

25 Jan 2011

Clear Copy, on behalf of Cell C, lodged a competitor complaint against two MTN print advertisements.

The first advertisement is headed, “Get World-class Internet on your smartphone”. The second advertisement is headed, “We didn’t just build a World-class network for the 2010 World Cup, we built it for you and your smartphone”, and also states, “This is World-class Internet.”

COMPLAINT

The complainant, in essence, disputed the claims that the MTN Network and MTN internet is “World Class”. It referred the Directorate to an international, independent website called “netindex.com”, which provides statistics on internet speeds. Netindex.com is the statistical reporting tool of another website called speedtest.net, which measures speed. Both of these websites fall under the umbrella of a company called Ookla. 

On 23 November 2010, for example, South Africa was ranked 86th in the world on internet speeds. This changes from day to day, but hovers around that mark. MTN achieves merely average speeds within the South African context – it is in fact the 2nd slowest provider. In addition, it only ranks 2.6 stars in terms of customer satisfaction.

The speeds for the top 10 countries worldwide are between 17.49 and 35.95 Mbps. The speeds for the top 10 cities is between 40.33 Mbps and 22.35 Mbps. In contrast, MTN is currently achieving 1.99 Mbps. The South African Concise Oxford Dictionary defines “world class” as “of a quality or standard regarded as high throughout the world”. Oxforddictionaries.com defines it as “of or amongst the best in the world”.

In light of the above, MTN simply cannot claim that it provides internet at a quality or standard that would be considered high or among the best throughout the world.

The complainant accepted that there is some element of puffery to the claim – MTN would not have to show that it achieves the best speeds in the world, or provides the best service. However, it does have to show that there is some basis for the claim – that its standard would be considered at least acceptably high throughout the world. The truth is that at the moment no South African operator can make that claim.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

The complainant identified the following clauses of the Code as relevant:

• Section II, Clause 4.1 – Substantiation

• Section II, Clause 4.2.1 – Misleading claims

RESPONSE

Webber Wentzel attorneys, on behalf of MTN, submitted, inter alia, that prior to the commencement of the 2010 FIFA World Cup, it embarked on a process of upgrading its current network. It attached a letter from Ericsson Sub-Saharan Africa (Pty) Ltd (“Ericsson”), its network infrastructure provider, to confirm that it has rolled out 21.1 HSPA+ technology onto its network. It also submitted a 2009 report compiled by Qualcomm Inc, a leading technology company, to highlight the benefits of HSPA+ technology.

The respondent submitted an extract from Wikipedia.org (http://en.wikipedia.org/wiki/Evolved_HSPA) to show that countries around the world only started deploying HSPA+ technology towards the end of 2008, and the majority of countries, including South Africa, only deployed the technology in 2009 and 2010. Accordingly, MTN’s technology deployment strategy is in line with the strategy adopted by other countries around the world.

The respondent argued that, while it may be correct that South Africa’s internet speeds are not the fastest in the world, it is incorrect to suggest that the technology adopted by mobile entities within South Africa is not in line with that of other countries around the world. Accordingly, given that MTN is keeping up with the rest of the world in terms of technology deployment strategy, it is not improper for it to use the words “world class network” and “world class internet” in its advertisements.

The respondent further submitted that the term “word class” is by its very nature a subjective term, and that the factors taken into account when determining whether something is “world class” will, more often than not, differ from one person to another. The term “world class” should not be interpreted literally or as an objective statement, but rather as an expression of a subjective opinion. The claims “world class network” and “world class internet” therefore amount to puffery.

The respondent submitted that the unreasonable limitation of its use of puffery in advertisements would constitute a severe limitation on its constitutional right to freedom of commercial speech. 

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

Clause 4.1.1 of Section II states, inter alia, that an advertiser must hold documentary evidence to support all claims that are capable of objective substantiation. In addition, Clause 4.1.4 of Section II states that such documentary evidence shall emanate from or be evaluated by an independent and credible expert in the particular field to which the claims relate.

Clause 4.2.1 of Section II states, inter alia, that advertisements should not contain any statement or visual presentation which is likely to mislead the consumer.

“Get World-class Internet on your smartphone” (first advertisement)

In essence, the complainant’s argument is that this claim means that MTN provides internet at a quality or standard that would be considered high or among the best throughout the world, and that the relevant standard is either speed or service. In other words, it requires that MTN prove that its internet speed or service is “world class”.

The respondent argued that the claim “World-class Internet” amounts to puffery.

Clause 4.2.2 of Section II states, inter alia, that value judgments, matters of opinion or subjective assessments are permissible, provided that it is clear that what is being expressed is an opinion and there is no likelihood of the opinion (or the way it is expressed) misleading consumers about any aspect of a product or service which is capable of being objectively assessed in the light of generally accepted standards. The guiding principle is that puffery is true when an expression of opinion, but false when viewed as an expression of fact.

In Romans Pizza / Scooters Pizza / 1763 (15 December 2004), the Directorate considered the claims “Best pizza” and “Best value” as they appeared on an outdoor banner. Having regard to the ASA Appeal Committee ruling of Canderel / South African Sugar Association, the Directorate held, inter alia:

“On the outdoor banner the words ‘Best Pizza’ and ‘Best value’ appear in conjunction with the respondent’s name and logo. There is no further qualification or elaboration of the wording… What is the best pizza in one person’s opinion is not necessarily the best pizza in another’s. It is a subjective assessment. Unqualified, the phrase ‘Best pizza’ constitutes puffery. This is the case with the outdoor banner. The respondent appears to base its opinion on the fact that in terms of the Pretoria News reader’s survey it was voted ‘Best Pizza Franchise’. Similarly, the phrase ‘Best value’ depends on the subjective assessment of how the pizza provided measures against its price. The phrase ‘Best value’ is therefore also subjective. Again, the respondent has provided its basis for believing that it gives ‘best value’ in its submission that it gives two pizzas for the price of one. The reasonable man is unlikely to view the phrases ‘Best pizza. Best value’ as a claim capable of being objectively measured and substantiated. Accordingly, the phrases ‘Best pizza’ and ‘Best value’, in the context of the outdoor banner, amount to puffery and are not capable of substantiation…To express a subjective opinion in advertising cannot be said to be dishonest.”

In the present matter, the claim “Get World-class Internet on your smartphone” appears in the first advertisement together with three advertised cell phone contract deals, the pay-off line “Make it Ayoba!”, the MTN logo with the corporate slogan “everywhere you go”, and information not relevant to the current investigation. There appears to be nothing in the advertisement to suggest that the term “World-class Internet” refers to Internet speed or service. The term is therefore not qualified by the advertisement.

The term “world class”, on its own, is a subjective term. The hypothetical reasonable person is therefore unlikely to view the unqualified term “World-class Internet” as a claim capable of being objectively measured and substantiated. As such, and in light of the Romans Pizza ruling above, the claim constitutes puffery, as it is expressing an opinion rather than stating a fact. It appears that the respondent is basing this opinion on its technology deployment strategy (of 21.1 HSPA+ technology) being in line with the strategy adopted by other countries around the world.

Given the above, the Directorate is of the view that the phrase “World-class Internet” as it appears in the first advertisement is not in breach of Clauses 4.1 and 4.2.1 of Section II.

This part of the complaint is dismissed.

“We didn’t just build a World-class network for the 2010 World Cup, we built it for you and your smartphone” and “This is World-class Internet” (second advertisement)

In Romans Pizza / Scooters Pizza / 1763 (15 December 2004), the Directorate also considered the claims “Best Pizza” and “Best value” as they appeared in a cinema commercial and held, inter alia:

“In the context of the cinema commercial, however, the phrases ‘Best pizza’ and ‘Best value’ are qualified by the phrase ‘We keep our prices low’. Read as a whole, this creates the impression in the mind of the reasonable consumer that the reason that the respondent offers ‘Best Value’ is because it has the lowest (best) prices.”

In the present matter, the second advertisement also states, inter alia:

“Over the last three years, we at MTN have spent R14 billion on upgrading our network. We did all of this knowing that this upgrade would give you faster email, quicker online banking, Facebook and much more, making your smartphone work smarter on our Ayoba 21.1 HSPA+ network.”

Accordingly, the claims “World-class network” and “World-class Internet” are qualified by the claim, “this upgrade would give you faster email, quicker online banking, Facebook and much more” (our emphasis), similar to the Romans Pizza matter. Read as a whole, the impression created in the mind of the reasonable consumer is that the respondent’s network and internet is “world class” because of the speed it provides. 

This is a claim capable of objective substantiation. The respondent would have to show that the internet speeds provided by its network are of a standard that would be considered high or among the best throughout the world.

The respondent has not submitted any evidence that supports the claim that its internet/network speed is of such a standard that it would be considered high or among the best throughout the world. Its network/internet speed has therefore not been shown to be “world class”. In fact, looking at the evidence submitted by the complainant, it seems unlikely that this is the case.

Accordingly, the claims “World-class network” and “World-class Internet”, as qualified in the second advertisement, are currently unsubstantiated and in breach of Clause 4.1 of Section II.

The respondent argued that the unreasonable limitation of its use of puffery in advertisements would constitute a severe limitation on its constitutional right to freedom of commercial speech.

The Directorate notes that the ASA Appeal Committee ruled as follows in AIG Life / R Booysen (31 May 2006):

“In terms of Section 36 (1) of the Constitution the right of freedom of expression may be limited to the extent that it is reasonable and justifiable in an open and democratic society, based on human dignity, equality and freedom, taking into account all relevant factors, including the nature of the right, the nature and extent of the limitation, the relation between the limitation and its purpose and less restrictive means to achieve the purpose.

“The nature and extent of the limitation in casu is an international standard to prevent advertising that is not ‘legal, decent, honest and truthful’. The ASA Code follows the international standard in regard to misleading advertising. Vide the International Advertising Code as published by the International Chamber of Commerce and adopted by the European Advertising Association. The purpose of the limitation contained in 4.2.1 of the Code is that members of the public (consumers) should not be misled in regard to any form of advertising. As in other countries, the advertising industry is self regulated and as such the ASA carries out a public function. The appellant through its association with the ASA is bound by contract not to breach the Code. There is, in the view of the committee, no less restrictive means to achieve the public purpose of ensuring that marketers do not mislead consumers.

“In order to ensure that the requirements of Section 36 (1) have been fulfilled so as to limit the right of freedom of expression, the different interests of the parties must be balanced and weighed up. For the appellant there is the freedom to express its direct marketing campaign while the consumer requires that advertising should not be such that it is likely to mislead. Public policy is in line with this requirement. In weighing these two interests up, the right of the appellant to freedom of expression must give way to its contractual obligation not to advertise in a manner which would be likely to mislead and the public interest that advertisers should not promote either their products or competitions in a manner likely to mislead or to abuse a consumer’s credulity.” 

The Committee’s reasoning in relation to Clause 4.2.1 of Section II (Misleading claims) is similarly applicable to Clause 4.1 of Section II (Substantiation). In short, the respondent’s right to freedom of expression must give way to its contractual obligation not to advertise using unsubstantiated claims, and the public interest that advertisers should not promote their products by using unsubstantiated claims. 

Given the above:

•
The claims must be withdrawn;

•
The process to withdraw the claims must be actioned with immediate effect on receipt of this ruling;

•
The withdrawal of the claims must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

•
The claims may not be used again in their current format until new substantiation has been submitted, evaluated and a new ruling is made in terms of Clause 4.1.7 of Section II of the Code.

The respondent’s attention is also drawn to Clause 15.5 of the Procedural Guide.

This part of the complaint is upheld.
Internet Ads / D Robbin / 16743

Ruling of the : ASA Directorate

In the matter between:

Mr Dennis Robbin






Complainant(s)/Appellant(s)

Internetads By Web Promotions A division of The Selftours Group
Respondent

25 Jan 2011

Mr Young lodged a consumer complaint against an Internetads email advertisement that appeared in a Selftours electronic newsletter. 

The advertisement is in the form of a small banner placed at the bottom of the page under the heading “OUT SPONSORS”. It is headed “Internetads” and states “Free advertising of your Business, Service or Personal Items”. 

COMPLAINT

The complainant submitted that advertising on the respondent’s website is not free as advertised, but is subject to set rates. The advertisement is misleading and is blatant false advertising in order to attract business from people and businesses that do not have money to advertise through traditional channels. 

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taking into consideration:

• Section II, Clause 4.2.1 – Misleading claims

• Section II, Clause 4.4 – Use of the word “free”

• Section II, Clause 19 – Pricing policy

RESPONSE

The respondent submitted that the advertisement was placed as a result of an offer made by Selftours a long time ago to carry the advertising for the respondent. At that time the respondent was still offering free advertising. It was not aware, however, that Selftours was still running this old advertisement.

The respondent confirmed that it would contact Selftours and instruct them to remove the advertisement from all future flyers. 

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

The respondent submitted that it will rectify the mistake by informing Selftours not to publish the old and outdated advertisement on its future flyers. This undertaking appears to address the complainant’s concerns and there is therefore no need for the Directorate to consider the merits of the matter.

The undertaking is therefore accepted on condition that the advertisement is not used again in future unless the respondent is actually offering the advertised service. 

Facelift Express Gift Voucher / S Cassim / 16499

Ruling of the : ASA Directorate

In the matter between:

Shainaz Cassim

Complainant(s)/Appellant(s)

Facelift Express (Pty) Ltd
Respondent

25 Jan 2011

Ms Cassim lodged a consumer complaint against a Facelift Express advertisement in the form of an email offering a “… gift voucher worth R480 for your Liquid Facelift”. 

The voucher urged people to access as supplied website link and book for their “Liquid Facelift”.

COMPLAINT

In essence, the complainant submitted that she was forwarded the advertisement by her sister-in-law, who could take up the offer. The complainant then opted to make use of the voucher herself, only to notice that it is misleading because the voucher only covers a fraction of the cost and not the full treatment. On her appointment, the complainant was informed that the full cost was R2500. This is false advertising and must be addressed. 

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint Clause 4.2.1 of Section II of the Code (Misleading claims) was taken into account.

RESPONSE

The respondent submitted that it launched Facelift Express in September as a new division of its company Aesthetics Express. The email sent was intended to give its clients listed on its database an opportunity to experience its new product offering. 

The respondent submitted that when administering a non-surgical facelift treatment, different people require different levels of work, based upon their age and lifestyle factors. Prior to running the campaign, it conducted some tests on models to ascertain the amount of product it would be able to give away during such a campaign. It ascertained that 8 units of Botulinum Toxin would be sufficient. However, the models used were in the 20’s and obviously required less product than some of its customers that responded to the campaign. When realising this problem, it sent emails to all the people that had booked appointments, apologising and advising them that they would probably have to spend between R480,00 and R720,00 to achieve the results they required. Given that the complainant received the voucher from her sister-in-law and not the respondent directly, it is possible that the apology email would have been sent to the complainant’s sister-in-law, and she perhaps did not forward it to the complainant. The respondent added that it also offered clients who spent R720 a 10 year Underarm Laser Package valued at R3 600,00. 

Finally, the respondent submitted it tried to rectify the situation by sending out an apology to the clients before they came to the store. It also retracted its email campaign within two days of sending it out. 

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

The respondent submitted that it rectified the advertisement by retracting it and sending an apology to clients who received the email advertisements. In addition, it also offered another special as a good gesture. 

Given that the respondent has removed the complained of advertising, it appears that the complainant’s concerns are adequately addressed insofar as the ASA has jurisdiction over this matter. Accordingly, there is no need for the Directorate to consider the merits of the matter at this time.

The undertaking is therefore accepted on condition that the voucher complained of is not used again in future in its current format. 

MTN Ayoba "21.1 & HSPA" / Cell C / 16652

Ruling of the : ASA Directorate

In the matter between:

Cell C (Pty) Ltd




Complainant(s)/Appellant(s)

Mobile Telephone Networks (Pty) Ltd MTN
Respondent

26 Jan 2011

Ogilvy Johannesburg lodged a competitor complaint on behalf of Cell C, against an MTN print advertisement that was printed in the Citizen newspaper on 18 October 2010.

The print advertisement has a picture of five cell phones and beneath that a headline that states “We didn’t just build a World-class network for the 2010 World Cup, we built it for you and your Smartphone”.

The body of the advertisement states “Over the last 3 years, we at MTN have spent R14 billion on upgrading our network. We did all of this knowing that this upgrade would give you faster email, quicker online banking, Facebook and much more, making your smart phone work smarter on our AYOBA 21.1 HSPA+ network. Digital citizens of Mzansi join and stay connected to our awesome world-class network, by RICA’ing your MTN PayAsYouGo, contract and 3G data SIM cards.”

COMPLAINT

In essence the complainant submitted that the claim “Our Ayoba 21.1” is inherently ambiguous and therefore misleading, as the hypothetical reasonable consumer might understand one of three things from the figures 21.1:

• That the product operates on a 21.1 Mh frequency; 

• That the product achieves speeds of 21.1 Mbps; and 

• That “21.1” is some sub-brand of Ayoba, for one of the reasons above.

The complainant also submitted that the intended take out is 21.1 Mbps, which is a speed claim, thus it requested the respondent to amend the claim accordingly and substantiate the claim that it can achieve the advertised speed across the country and in all cases.

With regards to the HSPA+ claim, it was submitted that the respondent must show that it is able to deliver HSPA+ speeds to, at the very least, a significant proportion of users country wide. A Mybroadband online article was submitted where MTN itself admits to only providing HSPA+ cover for 12% of the population. Thus the HSPA+ claim is misleading and in breach of Clause 4.2.1.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

The complainant identified the following Clauses as relevant:

• Section II, Clause 4.1 – Substantiation

• Section II, Clause 4.2.1 - Misleading

RESPONSE

Webber Wentzel attorneys, acting on behalf of MTN, submitted that prior to the commencement of the FIFA World Cup, the respondent embarked on a process of upgrading its current network, and to verify this it submitted a letter from its infrastructure provider, Ericsson Sub-Sahara Africa (Propriety), which confirms that it has rolled out 21.1 HSPA+ technology onto its network.

It submitted that “Ayoba 21.1 HSPA+ network” is the name of the product and not a speed claim. Therefore it does not have to substantiate a speed claim, as no such claim was made in the advertisement. It added that the disclaimer in the advertisement reads “All standard Terms and Conditions of the MTN and MTN Service Provider apply. Data speeds depend on the capability of the data device, and the capability and capacity of the network in any given location and time”.

A letter from the ACA was submitted as proof that the wording of the disclaimer used in the MTN advertisement was approved by Mr. Piet Delport. This letter states that in the view of the ACA Advisory Service, the respondent’s A1 data poster [which is not the same as the one in dispute] “… complies with the ASA Code”.

Lastly, it was submitted that MTN intends to roll-out its 21.1 HSPA+ network at approximately 100 locations around the country, and has to date rolled-out the 21.1 HSPA+ network in 68 locations in South Africa. An extract from the respondent’s confidential network roll-out tracking document was attached to the response, in support of its submissions.

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the respective parties.

Jurisdiction on editorial material

The respondent submitted that the editorial article referred to by Cell C in the HSPA+ complaint does not fall within the jurisdiction of the ASA and should therefore have no bearing in this matter.

It is trite that the definition of advertisement does not include editorial material, unless it was paid for.

The Directorate accepts the submission of the respondent that the said materials are in actual fact press statements or editorials. In addition there is nothing before the Directorate that suggest that the editorial was paid for. Therefore, this aspect of the complaint will not be investigated as the Directorate does not have the necessary jurisdiction to rule on this matter.

Merits

The Directorate has to consider what is the hypothetical reasonable reader’s takeout of the claim “Ayoba 21.1 HSPA+ network” and whether or not it is misleading.

Clause 4.2.1 of Section II stipulates that advertisements should not contain any statement, which directly or by implication, omission, or ambiguity, or exaggerated claim is likely to mislead the consumer about the product advertised.

The fist aspect focussed on by the complaint is the “21.1” portion of the claim. The complainant submitted that this claim is misleading as the hypothetical reasonable consumer can understand it in at least three ways, namely that it refers to speed, frequency or its some type of sub-brand of Ayoba. Because of this ambiguity, the unqualified reference to “21.1” is misleading.

The respondent submitted that the statement “21.1” is not misleading, as the hypothetical reasonable person would understand it to be in reference to its recently upgraded product technology. There is no claim made of speed or implication that the “21.1” refers. It also referred to various previous instances where the Directorate established that the interpretation of a specific claim is dependent on the advertisement as a whole. This means that in the absence of any specific implication or insinuation that the respondent’s “21.1” reference implies speeds of 21.1Mbps, it cannot be assumed that customers would attach such a meaning to the claim.

It referred to the ruling made in Vodacom Data / I Roux / 13853 (22 September 2009), where it was, inter alia, held that “While it may sometimes be that HSDPA 7.2 is a reference to a product only, and while the respondent does not include any speed indicators, like ‘Mbps’ on the complained of page, the fact remains that, when read in totality, the respondent’s advertising creates an association of speed with the ‘7.2’.Therefore the hypothetical reasonable person would likely link ’HSDPA 7.2 with HSUPA for free – the fastest speed on the Vodacom network’ as a reference to the speed of 7.2 Mbps and expect such speeds.”

The respondent submitted that the above case is clearly distinguishable from the current matter. The advertisement at issue has no reference to speed and the words “Ayoba 21.1 HSPA+ network” are used as a noun. Accordingly, viewed in the context, the MTN advertisement is substantially different from the Vodacom advertisement.

Finally, the respondent relied on the wording of the disclaimer at the bottom of the advertisement, which states, inter alia, that “…Data speeds depend on the capability of the data device, and the capability and capacity of the network in any given location and time”.

While the Directorate accepts that certain elements in the Vodacom matter are different from the current advertisement, the principle from the Vodacom ruling remains relevant. Considering the claim “21.1” on its own and in isolation may well suggest no reference to speeds or frequency. However, when the advertisement is viewed as a whole, taking into consideration the entire communication which includes words such as “upgrade” or “World-class network”, “faster email”, and “quicker online banking, Facebook and much more”, plus the technology “HSPA+” which relates to evolved uplink and download access speeds. It is reasonable to conclude that a hypothetical reasonable person may believe that the claim relates to the speeds offered by the upgraded network.

This, however, is at odds with the respondent’s intended communication, and as such means that the reference to “21.1” are at best ambiguous, and therefore likely to mislead the consumers.

Accordingly, the “21.1” aspect of the claim “Ayoba 21.1 HSPA+ network” is in breach of Clause 4.2.1 of the Code.

Given the above:

•
The reference to “21.1” must be withdrawn;

•
The process to withdraw this claim must be actioned with immediate effect on receipt of this ruling;

•
This withdrawal of this claim must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

•
This claim may not be used again in its current format in future.

This aspect of the complaint is upheld

HSPA+

It was submitted that the respondent is making an unqualified claim, and must therefore show that it is able to deliver HSPA+ speeds to, at the very least, a significant proportion of the users country wide, otherwise the reference to “HSPA+” creates an invalid expectation that is misleading and in breach of Clause 4.2.1 of Section II.

The respondent explained that it has already rolled out the new network to 68 locations including Gauteng, the Northern Province, the Eastern Cape, the Western Cape, Bloemfontein and KwaZulu Natal. In total it will roll out to approximately 100 destinations across South Africa. It also submitted a summary of its “network roll-out tracking” document.

The scope of the ruling with regard to this aspect of the complaint is limited to the subject matter that the complainant brought to the ASA, namely whether the claimed “HSPA+” technology is available to “at the very least a significant proportion of users country-wide”. 

The complainant submitted that according to information at its disposal, the respondent only covers about 12% of the country, which is a relatively insignificant proportion when considered in the context of the population. It did not, however, suggest what a significant proportion would be in this case.

The respondent submitted a report showing that it has reached 68 locations out of the approximately100 that are intended for the roll out of the new network. It has already rolled out the HSPA+ network to Gauteng, Northern Province, Eastern Cape, Western Cape, Bloemfontein and Kwa Zulu Natal. It therefore appears that the respondent has covered 68% of its intended locations, and at least six of the nine provinces. It is therefore reasonable to conclude that this number represents more than an insignificant proportion of users within the country and that the use of “HSPA+” in the advertisement is not misleading.

Accordingly, the reference to an “HSPA+” network is not misleading for the reasons highlighted in the complaint, and is therefore not in breach of Clause 4.2.1 of Section II of the Code.

This aspect of the complaint is dismissed.
CHRIST EMBASSY CHURCH / N GEFFEN / 14821

Ruling of the Advertising Standards Committee
In the matter between:

NATHAN GEFFEN





COMPLAINANT

and

BELIEVERS’ LOVEWORLD INCORPORATED

(CHRIST EMBASSY CHURCH)




 RESPONDENT

INTRODUCTION

1.
At the Advertising Standards Committee (“the Committee”) meeting held on 26 October 2010 the Committee considered an appeal against the Advertising Standards Authority Directorate (“the Directorate”) Ruling dated 1 June 2010 in which the Directorate ruled that the Christ Embassy Church’s (“the respondent” or “Christ Embassy”) material complained of by Mr Nathan Geffen (“the complainant”) is programming material as defined by the Code and therefore does not fall within the jurisdiction of the ASA.  Instead, the claims of healing have to be directed to the Broadcasting Complaints Commission of South Africa (“BCCSA”).

THE APPEAL

2.
The appeal by Mr Geffen is against the ruling by the Directorate that the material complained of is not an advertisement but “programming material” as defined in the Code of Advertising Practice (“the Code”).  He contends that if it were ruled that the material is an advertisement as defined in the Code then the claims contained in the material would be in breach of Appendix F of the Code which requires that such claims could only be made are with reference to a product registered by the Medicines Control Council (“MCC”) of the Department of Health.

3.
The question is whether respondent’s material is “programming material” and not an advertisement.  If it is not an advertisement but “programming material” the ASA has no jurisdiction in terms of its Code.

4.
eTV classifies the material as an Advertiser Funded Programme (“AFP”).  In its letter of 10 May 2010 Christ Embassy states that it conducts “faith healing programmes” which “aim at promoting and making people aware of the healing power of the Holy Spirit…”.  They accept that sick people must or may take medical treatment but see faith as an independent healing catalyst.  

5.
The Directorate’s ruling was reasoned on the basis of documentation received, being:

5.1.
The complaint dated 22 November 2009;

5.2.
The response dated 10 May 2010;

5.3.
The relevant copy of the material in the form of a video; and

5.4.
The broadcaster’s response to the ASA enquiry that it regards the material as not an infomercial but as “a religious programme (similar to Rhema), and we classify it as an AFP (advertiser funded programme).”

6.
In particular, the Directorate accepted eTV’s classification of the material as an advertiser funded programme.

7.
In response to the notice of appeal, Christ Embassy denies that the material is intended to promote the services of Christ Embassy “in that if individuals were to join our client they would be healed …”.  It asserts that the programme relates “to scriptural teachings and that people are healed by the grace of God and the grace of God only”.

8.
It is further denied that the programme portrays or advertises that “members (of the community) should join the Church with a view to being healed”.

THE MATERIAL COMPLAINED OF

9.
The material complained of is a programme broadcast for the Christ Embassy’s Healing School that appeared on eTV during November 2009.  The programme tells the story of a 17 year old young woman who has been diagnosed with rheumatic heart disease.  She arrives at the School and shown to video cameras while in a sickly state and is thereafter admitted to receive “a miracle from God”.  The material later shows the young woman going through a prayer session with Pastor Chris who successfully exorcises the illness as the young woman twitches and jumps from the bed and runs across the room.

10.
The material also shows the woman at a mass church service where she testifies to the congregation about her miraculous recovery.  She is a picture of total good health as opposed to what she appeared to look like upon her admission to the Healing School.

11.
Some of the relevant things about the material are the following:

11.1.
The voice-over states:

11.1.1.
“Today there are many at the Healing School”;

11.1.2.
“Come to the Healing School today”;

11.1.3.
“Come to the Healing School for any illness”.

11.2.
At the beginning and the end of the programme flashes of many people being healed are shown.

11.3.
The Rhapsody of Realities Bible is advertised.

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE

12.
Appendix F of the Code – reference to diseases in advertising.

REPRESENTATIONS

13.
Mr Geffen appeared in person, accompanied by an observer, Ms S Cowen of the Legal Resources Centre, and Christ Embassy was represented by Pastor Karen Victor.

RULING OF THE COMMITTEE

14.
In oral submissions before the Committee, Pastor Karen Victor relied on the contracts between BCB Promotions on behalf of Christ Embassy and eTV in which the contracts are defined as “programmes”.

15.
Having viewed the visual and aural material the Committee agrees with Mr Geffen that this material/programme is essentially an advertisement for the following reasons:

15.1.
“Advertisement” is defined by the Code as follows:

“4.1
‘Advertisement’ means any visual or aural communication, representation, reference or notification or any kind -

4.1.1
which is intended to promote the sale, leasing or use of any goods or services; or

4.1.2
which appeals for or promotes the support of any cause.”


15.2.
This definition applies to non-commercial advertising such as the Christ Embassy would claim, is not airing its programmes for commercial gain.

15.3.
It is the function of the ASA to determine whether visual or aural material falls within the scope of “advertisement” or not regardless of how it is presented in the medium of communication. 

15.4.
Despite the Christ Embassy’s protestation, the message that is communicated to the eTV audiences/viewers is that joining the Christ Embassy or its Healing School, or associating with it or attending its “faith healing sessions” will lead to its Pastor(s) transferring God’s healing powers to anyone who suffers from the list of diseases that are read out or announced in the programme. 

15.5.
Clearly this is not a general message to the community to promote faith and Christian faith in particular.  It exhorts direct association with the Christ Embassy.  This falls squarely within the definition of advertisement.  

15.6.
As stated above, the programme “appeals for” and/or “promotes” joining the Christ Embassy in order to realise the healing of one’s diseases. The Healing School is touted as a place to receive miracles from God.  This is a service or product offered to the viewer/audience.

15.7.
Although the Christ Embassy denies that it encourages “any person to stop their medical treatment or to disregard medical advice”, it promotes faith as dispensed by the Christ Embassy as a proven means to cure illness and disease.  In the circumstances it is proper of a complainant member of the public to require substantiation of such a claim.  Both in the programme and in oral submissions by Pastor Karen Victor it was stated that such substantiation is available by means of medical records of the people who have received miraculous healing from the Christ Embassy.  Since the Christ Embassy has not substantiated such claims or tendered to provide such substantiation the Committee finds that the advertisement in this programme of the Christ Embassy’s healing powers is not substantiated.

15.8.
The other area that poses difficulties for the Christ Embassy is that it claims that many people have been cured of diseases when healing hands were laid on them by its Pastors. 

15.9.
Appendix F of the Code provides that:

“1.
Advertisements should not make or offer products, treatments or advice for any of the following illnesses or conditions unless recommendations accord with a full product registration by the Medicines Control Council (MCC). So as to make the list of widest possible use ailments are listed more than once under different names.

The diseases to which no reference or only limited reference * may be made are:

Alopecia (baldness)

Amenorrhoea 

*Anaemia, other than that caused by dietary deficiency

Arterio-sclerosis

Artery troubles

Arthritis

*Asthma, except for products advertised solely for the alleviation of an attack of asthma, and the advertisement should contain a recommendation that sufferers should seek medical advice.

Auditory systems, any structural or organic ailments

*Backache (where the reference is to chronic or persistent)

Barber’s rash (Sycosis)

Bleeding disease

Blood pressure

Breast diseases of or development of

Bright’s Disease

Cancer

Carbuncles

Cardiac symptoms, heart troubles

Cataract

*Circulatory conditions, except minor conditions such as chilblains, restless legs etc

Convulsions (fits)

Dermatitis (see Skin diseases)

Diabetes

Diseased ankles

Disseminated (or multiple) sclerosis

Ears, any structural or organic defect of the auditory system

Enlarged glands

Epilepsy

Erysipelas

Eyes, any structural or organic defect of the optical system

Fits (convulsions)

*Fungal infections, except athlete’s foot

Gallstones

Gingivitis

Glands, enlarged, or glandular, conditions Glaucoma

Goitre

Haemorrhagic diseases

Heart troubles, cardiac symptoms

Hypertension, or symptoms thereof

Impetigo

*Indigestion, where the reference is to chronic or persistent

*Insomnia, where the reference is to chronic or persistent

Itch, the (see Scabies)

Kidneys, disorder or diseases of the 

Lazy Eye

Leg trouble

Locomotor Ataxia

Lupus




*Menopausal ailments, except minor associated conditions




Migraine




Multiple (or disseminated) sclerosis




Obesity or overmass (see appendix E Slimming)




Osteoarthritis




Paralysis




Pernicious anaemia




Phlebitis




Prolapse




*Psoriasis, except for temporary relief




Purpura




Pyorrhoea

*Rheumatism (and backache) where the reference is too chronic or persistent




Rheumatoid arthritis




Ringworm




Scabies (the Itch)




Seborrhoea, except for the relief of




Sexual weakness and loss of libido

*Skin diseases, except those of minor nature, where the reference is to ‘all or most’ or skin ailments in general

*Sleeplessness, where the reference is to chronic or persistent




Squint




Sycosis (Barber’s rash)




Thrombosis




Tuberculosis




Ulcers (all except mouth ulcers)




Urinary infections

*Varicose veins (except where the reference is confined to relief by elastic stockings)




Venereal diseases




Verrucae of the fee




*Whooping cough, except for the alleviation of symptoms

2.
Advertisements should not make any recommendations or offer products, treatments, or advice for any of the following illnesses or conditions unless -

2.1
the recommendations accord with full product registration by the MCC; or

2.2
such advertising is an educational or information campaign addressed to the lay public by Government Institutions or bodies recognised by the ASA to run such campaigns; or

2.3
the advertising is for products not registrable with the MCC in which case the advertising is subject to the normal provisions of the Code of Advertising Practice.

 


AIDS (Acquired Immune Deficiency Syndrome)”

15.10.
Since we have held that Christ Embassy’s programme is an advertisement Christ Embassy is in violation of Appendix F because it offers a form of treatment or advice for some or all of the listed illnesses or conditions.  Appendix F also prohibits offering products to treat the listed illnesses.  The word “product” is defined as including “goods, services, activities and facilities” (clause 4.23, section I). The Christ Embassy advertisement is clearly offering a healing service through its Healing School.  

15.11.
The probable impact of the advertisement as a whole upon those who are likely to see it is that Christ Embassy possesses or has the power to transfer God’s healing powers to the ill and diseased.  This is likely to influence sick people to rely solely on being prayed for by the Pastors of the Christ Embassy or to place greater faith in miraculous healing than the scientifically substantiated medication that is prescribed for them or that they are taking.  Common sense tells us not to allow false hope to grip vulnerable and sick people.  The purpose of the Code is to protect the public.  The ASA will be failing in its duties if it allows miracle cure (a phenomenon that is known to occur in very few instances) to be touted as an everyday cure that is available at Christ Embassy.  

16.
It was also conceded by Pastor Karen Victor that the programme has an element of advertisement in as far as the Rhapsody of Realities Bible is concerned.  Although she insisted that no profit is made from selling the Bible, the Committee is clear that this constitutes a form of advertising which taints the denial of the programme as constituting advertisement.

17.
For the reasons set out above, the Committee rules that the relevant programme is:

17.1.
An advertisement as defined.

17.2.
It promotes prayer or faith as a means to cure illness or disease.

17.3.
It promotes Christ Embassy and its Healing School as the place to go to in order to receive the blessings that will lead to curing such illness or disease.

17.4.
It is in violation of Appendix F of the Code because it offers a product, treatment or advice on how to cure the listed illnesses or conditions against the prohibition by the Medicines Control Council for advertisers not to make or offer other means of treatment of the listed illnesses or conditions unless such means have been registered by the MCC.

18.
During the hearing it was submitted that the programme complained of has run its contract.  It would therefore be academic to impose any of the sanction in terms of clause 14 of the Procedural Guide.  Such an approach will be a narrow interpretation of the sanction clause and interpretation of what is being ruled against.  An adverse ruling prohibits an advertiser from continuing to advertise or from repeating the offending material.  The ruling will therefore apply in respect of the actual content of the programme complained of or the repetition thereof in subsequent programmes and even in terms of a new programming contract.

19.
Accordingly, the respondent is ordered to withdraw the advertisement in its format as at the date of complaint in terms of clause 14.1.  The respondent is therefore not to repeat the claims referred to above unless they have been substantiated in terms of clause 14.1 of section II of the Code and are in compliance with Appendix F of the Code.

20.
This sanction must be complied with in terms of clause 15.3 of the Procedural Guide in all the media that it may appear.  
TELKOM SIMPLE / P PUTTER/ 16648

Ruling of the ASA Directorate
In the matter between:

MS PATRICIA PUTTER
 
COMPLAINANT

and

TELKOM SA LIMITED

RESPONDENT

31 January 2011

Ms Putter lodged a consumer complaint against the respondent’s radio commercial promoting the Telkom Simple product. The commercial was flighted on Radio 702. 

The commercial promotes the respondent’s “Telkom Simple” product offering as a one-stop solution “for all your internet and phone needs…”. At the end, the voice-over states “… Interested? Call us on 10219, visit Telkom.co.za or your Telkom Direct Store, or sms ‘simple’ to 34702 now … Get great value the Telkom Simple way. Terms and conditions apply.” 

COMPLAINT

In essence, the complainant submitted that commercial is misleading and discriminates against the respondent’s existing clients, because they are not eligible for the package in question. 

RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

•
Section II, Clause 4.2.1 - Discrimination

•
Section II, Clause 4.2.1 - Misleading claims

RESPONSE

The respondent submitted, inter alia, that it initially amended the radio commercial to indicate that the offer is only available to new customers only. However, as of 1 January 2011 it is no longer in use. All future advertising will comply with the ASA Code. 

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, that undertaking is accepted without considering the merits of the matter.

The respondent’s undertaking appears to address the complainant’s concerns and there is therefore no need for the Directorate to consider the merits of the matter.

The undertaking is accepted on condition that the commercial in question is not used again in its current format in future.
NKOSI’S HAVEN / M A MAROKOANE / 16509
Ruling of the ASA Directorate
In the matter between

MS M A MAROKOANE

COMPLAINANT

and

NKOSI’S HAVEN

RESPONDENT

31 January 2011

Ms Marokoane lodged a consumer complaint against a television commercial promoting Nkosi’s Haven. The commercial was flighted on DSTV’s e-news Channel 403. 

The commercial features, inter alia, two school boys, one white and one black. The black boy is seen walking to school by himself. At some point he stops to put lipstick on his lips. He kisses his hand, only to rub the lipstick stain on his cheek in order to make it appear that he was kissed by his mother. When he meets up with his white friend who is being dropped off at the school and also has a lipstick mark on his cheek, they mock each other for the lipstick stains on their cheeks. 

COMPLAINT

 In essence the complainant is of the opinion that the commercial is offensive and racist as it perpetuates the stereotype that black people are the only people infected and affected by the HIV/AIDS pandemic.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

•
Section II – Clause 1 (Offensive advertising)

•
Section II – Clause 3.4 (Discrimination)

RESPONSE

The respondent submitted, inter alia, that:

•
The complainant has misinterpreted the spirit and the motivation for the commercial. The message it conveys is neither an intention or in effect racist, nor should it be construed as such.

•
The demographics of the epidemic in South Africa is overwhelmingly black as is the population of South Africa itself. There is therefore nothing sinister, untoward or improper in indicating that the small black boy depicted, has lost his mother to AIDS.

The respondent also attached a research document downloaded from UNIAIDS website, entitled South Africa HIV and AIDS Statistics. This document shows, inter alia, that AIDS is overwhelmingly more prevalent in the African population as compared to White, Coloured or Indian people.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the respective parties.

The Directorate recognises the complainant’s concerns and sensitivities with regard to racial issues. However, the content of the commercial has to be considered objectively from the viewpoint of the hypothetical reasonable person.  This hypothetical reasonable person is a fictional, reasonable person who is a normal balanced right-thinking and who is neither hypercritical nor over sensitive.

Clause 3.4 of Section II states that no advertisement shall contain content of any description that is discriminatory, unless, in the opinion of the ASA, such discrimination is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. 

The definition of “discrimination” as contained in Clause 4.17 of Section I is instructive. It states, inter alia, that discrimination means any act or omission, including a policy, law, rule, practice, condition or situation which directly or indirectly imposes burdens, obligations or disadvantages on; or withholds benefits, opportunities or advantages from any person on one or more of certain listed grounds, being race, gender, religion and so forth.

In Hi-fi Corporation / Various Complainants (12 July 2001) the Appeal Committee stated that one can not apply a literal and realistic perspective absolutely without becoming open to ridicule. The same principle holds true today and it would be nonsensical to interpret all advertising literally irrespective of the overall tone, environment and communication.

The commercial depicts two school boys, one white and one black. The black boy is seen walking to school and putting a lipstick stain on his cheek so that he can pretend that it is similar to the lipstick mark on the white boys’ cheek, which is presumably an imprint from being kissed by his mother, when being dropped off at school. This also ties up with the payoff line at the end, “Life isn’t the same without moms”.

While the Directorate accepts that the child who is being depicted as an AIDS orphan is black, the Directorate also concurs with the respondent that demographics of the epidemic in South Africa is overwhelmingly black as is the population of South Africa itself. There is therefore nothing improper in indicating that the small black boy depicted, has lost his mother to AIDS. 

When viewed in context, a hypothetical reasonable person would not interpret the commercial to be discriminating against the black boy. There is no burden imposed on him by virtue of his skin colour, and no advantages are withheld from him on such grounds. To rule that a black boy cannot per se be cast as an AIDS orphan would be ridiculous in the context of South Africa today, and would result in an anomalous situation where advertisers would be limited in their choices when casting with the intention of depicting real life situations in certain environments. The commercial is dealing with a reality of a life altering and deadly disease, and as such needs to be realistic enough to be taken seriously.

The black child in the commercial is not portrayed negatively despite being cast as an orphan. The Directorate is also satisfied that no hypothetical reasonable person would, especially given the high profile of this dreaded disease, assume that only black people can be infected with AIDS, or have a lesser view of black people in general as a result of this commercial.

For all the above reasons, the Directorate is satisfied that the commercial is not discriminatory as argued by the complainant.

Accordingly the commercial is not in contravention of Clause 3.4 of Section II.

Clause 1 of Section II states, inter alia, no advertising may offend against good taste or decency but the fact that a particular product, service or advertisement maybe offensive to some is not in itself sufficient grounds for upholding an objection to an advertisement for that product or service.

The complainant is firstly ex facie offended by the commercial because of possible discrimination. In light of the above, this cause for offence falls away.

Furthermore when interpreting whether a commercial dealing with a social concern is offensive, the objective test of the “reasonable person” has to be applied. The reasonable person postulated is the one who gives a reasonable meaning to the commercial and excludes a person who is prepared to give an interpretation which cannot reasonably be attributed thereto. It excludes matters of personal predilection, taste and the like. In the instant case one has to look at the commercial as a whole as seen by the reasonable viewer in the context of the social concern raised by the AIDS pandemic. In these circumstances the purpose of the commercial is reasonable and justified. 

The Directorate is therefore satisfied that the commercial is not likely to offend in the manner alleged by the complainant. No opinion is expressed about any particular race. In fact, the commercial is an endearing tale used to personalise the dramatic effect that AIDS can have on one’s life

Based on the above the commercial does not contravene Clause 1 of Section II.

The complaint is dismissed.
CHABAD HOUSE / B MAPANE / 16509

Ruling of the ASA Directorate
In the matter between

BRENDA MAPANE





COMPLAINANT

and

THE MIRACLE DRIVE TRUST t/a CHABAD HOUSE 

RESPONDENT

31 January 2011

Ms Mapane lodged a consumer complaint against a Chabad House television commercial DSTV on channel 123. 

The commercial features a woman heating the contents of a spoon and then preparing to inject herself with it. The marks of previous injections are clearly visible on her arm. The following tittles appear on the screen towards the end of the commercial

•
“Thousands of South Africans need the right fix. Urgently”,

•
“chabad addiction and rehabilitation centre, along with the CHABAD logo”, 

•
“Open to everyone with an addiction. Call 0861 111770”,

•
“Funded by Miracle Drive”. 

COMPLAINT

 In essence the complainant is of the opinion that the commercial is offensive and unsuitable for her children due to the fact that the commercial shows how to consume such drugs.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

In light of the complaint the following clauses of the Code were taken into account:

•
Section II – Clause 1 (Offensive advertising)

•
Section II – Clause 14 (Children)

RESPONSE

Despite all reasonable efforts made to elicit a response from the advertiser, no response was received. The Directorate therefore had no alternative but to rule on the matter based on the information available.

ASA DIRECTORATE RULING

The ASA Directorate considered the relevant documentation submitted by the complainant.

In terms of Clause 1 of Section II no advertising may offend against good taste or decency or be offensive to public or sectoral values and sensitivities, unless the advertising is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. This clause adds that advertisements should contain nothing that is likely to cause serious or wide-spread or sectoral offence. However, the fact that a particular product, service or advertisement may be offensive to some is not in itself sufficient grounds for upholding an objection to an advertisement for that product or service. In considering whether an advertisement is offensive, consideration will be given, inter alia, to the context, medium, likely audience, the nature of the product or service, prevailing standards, degree of social concern, and public interest.

Clause 14 of Section II states, inter alia, that advertising should not cause children mental, physical, emotional or moral harm. The possibility of such harm in the current matter lies in the fact that children should not be exposed to potentially unsuitable material. This clause further requires that advertising should not bring children under the impression that certain behaviour or surroundings are safe when the contrary is true.

The source of the complainant’s concern appears to be the harm that her children might suffer by being exposed to a depiction of a person injecting herself with drugs, as this would show children how to consumer such harmful material. The complainant mentioned that the commercial was shown just before 20:00, which is still family time.

In the commercial a woman is seen injecting herself with what appears to be a drug. On the face of it this gesture seems inappropriate and could be offensive to some viewers. However, some things, although offensive to some, may be justified in the context in which they are done.

The Directorate is of the opinion that the aim of the commercial is to encourage people with drug addictions to seek help and also to promote the respondent’s facilities as a rehabilitation centre that is available for whoever is in need of help. Considering the commercial as a whole and in this context, it cannot be said that the commercial encourages or condones drug usage or abuse. It merely indicates and acknowledges that drug abuse is a social problem and that there are facilities to help one overcome this addiction.

It is understandable that a degree of discomfort could be experienced by certain viewers as, for example parents watching television with their children. The commercial, however, ends with an invitation for people who are addicted to drugs to seek help. In light of this, it is unlikely that the commercial would cause the hypothetical reasonable viewer harm. Any possible misunderstanding experienced by a child exposed to the commercial could easily be addressed by a parent explaining the content and context of the commercial.

The Directorate does not believe that the commercial creates an impression that this kind of behaviour is acceptable or should be emulated. Similarly, to emulate the actress’ actions, a child would have to acquire the relevant drug and paraphernalia first, which is not something a reasonable child would do lightly. The significance of this is that the scenario depicted is not one that could be emulated at the drop of a hat. If anything, a reasonable person and child would interpret the commercial as a message of hope for relief from a life-threatening addiction, not an invitation to use drugs in this manner.

Based on this, the Directorate is of the view that it cannot be said that the commercial is offensive or may cause harm to children. The commercial is therefore not in breach of Clauses 1 and 14 of Section II.

The complaint is dismissed.
MONTIC DAIRY / CLOVER SA (PTY) LTD / LTD / 16521

Ruling of the ASA Directorate

In the matter between:

CLOVER SA (PTY) LTD
 
COMPLAINANT

and

MONTIC DAIRY (PTY) LTD
RESPONDENT

1 February 2011

Adams & Adams attorneys, acting on behalf of Clover SA lodged a competitor complaint against the packaging and website advertisements of Montic Dairy. The website www.montic.co.za contains pictures of the respondent’s various bottled milk (Low Fat, Full Cream & FRESH CREAM) packages, alongside the following claims:

•
“Now all Montic bottled milk stays fresher for twice as long!”,

•
“Thanks to our new Extended Shelf Life (ESL) process, Montic is able to provide our customers with delicious, nutritious fresh milk that simply stays fresher for longer. ESL milk tastes great as it is packed under extremely hygienic conditions, to better maintain its freshness throughout the production process”,

•
In the “Products” page the following claim is made “Now all Montic bottled milk stays fresher for twice as long, thanks to the company’s new Extended Shelf Life (ESL) process.

A copy of the Full Cream Pasteurised / Homogenised packaging was also submitted, and the following claims appear on it:

•
“All the Goodness DOUBLE the LIFE”,

•
“Just like Montic with double the shelf life!”,

•
“Now all Montic bottled milk stays fresher for twice as long, thanks to our Extended Shelf Life (ESL) Process”,

•
“Its fresh milk that simply stays fresher for longer. Montic milk is packed with delicious nutritional value and goodness”. 

COMPLAINT

The complainant submitted that all milk starts out as raw milk. If processed it is destined to be either one of the following categories:

•
pasteurised, fresh milk; 

•
UHT milk or Long-Life milk; and 

•
Sterilised milk. 

It submitted that Extra Shelf Life (ESL) milk probably falls between pasteurised or fresh milk and UHT processed milk.

Ordinarily ESL milk has a shelf life exceeding 12 days and depending on the technology used, can exceed 21 days. 

Besides taking issue on the grounds of substantiation for claims relating to the duration of the respondent’s freshness of its ESL milk, the complainant also argued that certain claims are likely to be interpreted as a comparison with other milk or ESL milk and are disparaging to such products or against industry standards.

The relevant details of the complaint will be discussed further in the ruling.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

The complainant identified the following Clauses as relevant:

•
Section II, Clause 2 – Honesty

•
Section II, Clause 4.1 – Substantiation

•
Section II, Clause 4.2.1 – Misleading

•
Section II, Clause 6 – Disparagement

RESPONSE

The respondent submitted that up to date no legal definition exists for ESL milk and it is debatable as to where it is placed in the categorisation of milk. An acceptable definition was offered in 2005 as, “Fresh milk that has not been treated in a specific manner – by heat or cool system-infusion but also mechanically via microfiltration or centrifugal separation – to reduce the microbial count beyond normal pasteurization, packed under super hygienic conditions and with a defined prolonged shelf life under refrigerated conditions.” (Neall, 2005)

In loose terms ESL, is a process of extending shelf life of fresh milk beyond 6-12 days, being the accepted norm for conventional fresh milk. The complainant is incorrect in its argument that ESL falls into a category between fresh milk and UHT milk. Raw milk that is pasteurised up to a temperature level not exceeding 76 degrees retains the definition of being fresh milk. Montic Dairy utilises a GEA Bactofuge in the ESL process which increases the ability to remove bacteria and spores found in raw milk and thus extend the shelf life of the fresh milk. This process uses no heat manipulation, a very important factor to retain its “fresh milk” categorisation. The respondent also uses Filmatic N4 ESL filler, for its ultra clean filling equipment.

A confidential test report to demonstrate the extended shelf life of daily fresh milk was submitted as substantiation, and as well as a number of articles. The respondent went on to address the specific merits of the complaint; these will be discussed further in the ruling below.

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the respective parties.

The Directorate notes that the respondent objected to some claims made by the complainant for its own fresh milk products, the Directorate cannot at this point address such as they are irrelevant for the matter. However, should the respondent wish to, it may lodge a formal new complaint against whatever it deems to be in breach of the ASA Code.

Preliminary issue

The respondent had an issue pertaining to the ASA’s jurisdiction. It contended that it was neither a member of the ASA nor affiliated to any member of the ASA, and as such has had no sight of the Code that the complainant is referring to. Thus, it was not bound to give effect to any decision of the ASA, and that although it responds in this particular matter; it does not wish to waive its right to contend that the ASA has no jurisdiction over it. 

In dealing with this issue, a letter was sent to the respondent informing them that the Code was available at www.asasa.org.za for the public to view. The Directorate also referred the respondent to Section I, Clause 2.1 of the ASA Code. It provides that the primary object of this Code is the regulation of commercial advertising, it applies therefore (except as expressly provided further on) to all advertisements for the supply of goods or services or the provision of facilities by way of trade, and also to advertisements other than those for specific products which are placed in the course of trade by or on behalf of any trader.

In the matter of Warrior Elegant Coat / Paintcor Elegance Pure Acrylic / 10976 (12 May 2008) the Directorate held that:

 “The ASA obtains its jurisdiction from a contract with its members. This contract is in the form of the Code of Advertising Practice, which places an obligation on the ASA to consider and rule on all complaints about published advertising that are brought to its attention. While the respondent is not a member of the ASA, it may be affected by the ASA’s rulings, as rulings and sanctions are enforced through the ASA’s members. These members include media owners and the ASA is obliged to make a ruling about any complaints received against advertising prepared for, or potentially carried by those members. While the respondent is not currently making the claims in question in ASA members’ publications, it may at a later stage attempt to do so. A ruling will therefore give guidance to those members.”

This matter relates to the regulation of a product packaging for Montic Milk products and a website advertisement, both parties to the dispute have business in this country and market to South African consumers. The ASA therefore has a mandate to protect not only the consumers but also competitors from unfair advertising. The Directorate is therefore obliged to consider the matter at hand and inform its members of the outcome, regardless of whether the respondent is not a member of the ASA (see ruling of the Final Appeal Committee in Kwality Biscuits / National Brands (20 June 2003)).

The Directorate therefore has jurisdiction to consider the complaint at hand, and will accordingly proceed to consider the merits of the matter.

Packaging

The claims at issue here are:

•
“All the Goodness DOUBLE the LIFE”

•
“Just like Montic with double the shelf life!”

•
“Now all Montic bottled milk stays fresher for twice as long, thanks to our Extended Shelf Life (ESL) Process.”

•
“Its fresh milk that simply stays fresher for longer. Montic milk is packed with delicious nutritional value and goodness.” 

In essence, it appears that the complainant attaches three possible interpretations to the respondent’s claims;

1)
The respondent is favourably comparing its ESL milk to regular pasteurised/fresh milk,

2)
The respondent is favourably comparing its ESL milk to other ESL milk (i.e. competitor products),

3)
The respondent is favourably comparing its current ESL milk to its own previous version (i.e. non ESL milk).

The complainant submitted that either way, these claims are capable of substantiation in terms of Clause 4.1 of Section II of the Code.

While perhaps true that there may be more than one interpretation to any claim made in any piece of advertising, it is not appropriate to adopt a cumbersome approach like the complainant did and invent an argument against each and every possible (whether reasonable or not) interpretation. The Code requires the Directorate to ascertain what the likely takeout of a hypothetical reasonable person would be when confronted with the disputed advertising.

Considering the respondent’s packaging as a whole, the Directorate is satisfied that the claims are clearly meant to imply that the respondent’s extended shelf life is claimed in comparison to its own previous product. This is apparent from claims such as “Just like Montic with double the shelf life!”, and “Now all Montic bottled milk stays fresher for twice as long, thanks to our Extended Shelf Life (ESL) Process”. The Directorate would therefore require substantiation from the respondent to show that the claimed improvement in terms of shelf life is in fact true when comparing the respondent’s current product/s to its previous product/s.

Clause 4.1 of Section II states, inter alia, that an advertiser must hold documentary evidence to support all claims that are capable of objective substantiation. In addition, it clarifies that such documentary evidence shall emanate from or be evaluated by an independent and credible expert in the particular field to which the claims relate.

It is trite that the Directorate is not a scientific expert, and cannot interpret scientific data in a manner that such experts can. Should the Directorate be satisfied that the relevant person or entity is indeed independent, credible and an expert in the field to which the claims relate, the only thing left to consider is whether or not the expert unequivocally confirms the claims in question.

The respondent submitted a copy of what appears to be the results of a Test report, from which it appears that fresh milk, was tested. However, it is not specified which product or products were tested. This is imperative information for purposes of substantiation as the Directorate will only accept product-specific proof. 

In addition, in Keynote Trading & Investment / Crosscare /15333 (31 May 2010), it was held, inter alia, “There is nothing before the Directorate that shows the independence, credibility and expertise of this institution. Moreover, the document from this laboratory makes no mention of any of the claims objected to.” 

The Directorate cannot accept this documentation as adequate substantiation for the following reasons: the document constitutes raw scientific data, which the Directorate is not capacitated to interpret. Secondly, there is nothing before the Directorate that shows the independence, credibility and expertise of this institution that did the testing. Lastly, the claims in question do not appear in the document, nor does it appear that comparative analysis was done on the respondent’s previous version of its product/-s.

The respondent also submitted articles from the FOOD & BEVERAGE REPORTER from www.developtechnology.com as well as one article from FOOD REVIEW by Brenda Neall found at www.foodreview.imix.co.za. The Directorate cannot accept these as verification, as there is no proof before the Directorate of the independence, credibility and expertise of these institutions. In fact, the articles appear to be pure editorial in nature, not unlike press releases and journalist write-ups, which do not constitute substantiation as envisaged in the Code. 

In light of the above, the claims “Just like Montic with double the shelf life”;  “All the goodness DOUBLE the LIFE” and  “Now all Montic milk stays fresher for twice as long, thanks to our Extended Shelf Life (ESL) process” are currently unsubstantiated, and therefore in breach of Clause 4.1 of Section II. 

Given the above:

•
These claims must be withdrawn;

•
The process to withdraw these claims must be actioned with immediate effect on receipt of this ruling;

•
The withdrawal of these claims must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

•
These claims may not be used again in its current format in future.

This aspect of the complaint is upheld.

Website

Voluntary undertaking

The complainant took issue with the claim “ESL milk tastes great as it is packed under extremely hygienic conditions, to better maintain its freshness throughout the production process”. It argued that this implies that the manner of packing the product would enhance the preceding pasteurisation and homogenisation processes, which is not logically possible.

The respondent conceded that the hygienic conditions of the packing of the milk have no impact on the taste as such. This will be corrected.

The ASA has a long standing principle which holds that where an advertiser provides an unequivocal undertaking to withdraw or amend its advertising in a manner that addresses the concerns raised, the undertaking is accepted without considering the merits of the matter.

The respondent has submitted that the claim is incorrect and will be amended and the claim will not be used again in this format. The Directorate accepts the undertaking as it addresses the concerns of the complainant.

The undertaking is therefore accepted on condition that the claim “ESL milk tastes great as it is packed under extremely hygienic conditions, to better maintain its freshness throughout the production process” is withdrawn in its current format within the deadlines stipulated in Clause 15.3 of the Procedural Guide, and is not used again in future.

Remaining claims

1.
Delicious nutritious fresh milk that stays fresher for twice as long

The complainant raised two concerns here:

Firstly, it requested substantiation for the claim that the respondent’s milk lasts twice as long as similar products. In addition, it argued that the claim implies that the nutritional value of the product is enhanced by the fact that it stays fresh for twice as long.

The complainant also submitted that the claim highlights an alleged weakness in the dairy industry or in fresh or ESL milks in general. Accordingly, the claim is misleading, unsubstantiated and disparaging.

The respondent denied that it is claiming that its milk is more delicious or nutritious than others in the industry by virtue of the extended shelf life. The reference to “delicious” and “nutritious” relate to intrinsic properties of milk. The complainant is therefore trying to add “flavour to a rather bland call”. The Directorate is inclined to accept this argument, and sees no reason why a hypothetical reasonable person would interpret the claim to imply an improvement in nutritional or taste properties by virtue of the extended shelf life. If anything, the complainant simply claims that customers can enjoy the already present qualities of nutrition and taste for longer. This aspect of the complaint is therefore dismissed.

In relation to the substantiation for the claimed extended shelf life, the respondent again relied on the confidential test results referred to above. As noted above, and for the same reasons, the Directorate does not accept the confidential report as adequate substantiation for the claimed extended shelf life at this time.

In light of the above, the claim “Delicious nutritious fresh milk that stays fresher for twice as long” is currently unsubstantiated, and therefore in breach of Clause 4.1 of Section II. 

Given the above:

•
The claim must be withdrawn;

•
The process to withdraw the claim must be actioned with immediate effect on receipt of this ruling;

•
The withdrawal of the claim must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

•
The claim may not be used again in its current format in future.

This aspect of the complaint is upheld

2.
Now all Montic milk stays fresher for twice as long, thanks to the company’s new extended shelf life (ESL) process

Besides again raising the same concerns as it did in relation to the claim on the respondent’s packaging, the complainant also took issue with the fact that the respondent provides no clarity on its website as to what its ESL process entails.

In Promato / HPA / 9668 (2 June 2008) it was, inter alia,  held that “Although the Directorate attempts to investigate any complaint where the grounds for objecting are obvious, it cannot investigate a complaint that does not clearly set out a basis for the objection, as this could prejudice either party. The Directorate must abide by the principle of audi alteram partem. Therefore, if the complaint is so vague as to prevent the respondent from properly addressing it, it would be inequitable to investigate and rule on the matter.”

The complainant has given no reason why the respondent should display details of its ESL process on its website or advertising in general. As such, the Directorate cannot investigate this part of the complaint.

The only remaining issue insofar as this claim is concerned is whether or not the respondent is able to substantiate its superiority claim in relation to the freshness of its current products vs. its previous products.

Given the concerns previously expressed over the confidential report and articles submitted, the Directorate currently has nothing to show that the claimed “… stays fresh for twice as long …” is true and supported by acceptable substantiation as required by the Code.

As such, the claim “Now all Montic milk stays fresher for twice as long, thanks to the company’s new extended shelf life (ESL) process” as used on the respondent’s website is currently unsubstantiated and in breach of Clause 4.1 of Section II of the Code.

Given the above:

•
The claim must be withdrawn;

•
The process to withdraw the claim must be actioned with immediate effect on receipt of this ruling;

•
The withdrawal of the claim must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

•
The claim may not be used again in its current format in future.

This aspect of the complaint is upheld.

In light of the adverse decisions insofar as Clause 4.1 of Section II are concerned, the Directorate does not need to consider the remaining clauses cited by the complainant at this time. However, should new substantiation be accepted by the Directorate in accordance with Clause 4.1.7 of Section II, the Directorate will be obliged to consider the remaining clauses as well.
CELL C “POWER TO YOU” / VODAFONE & VODACOM / 17051

Ruling of the ASA Directorate
In the matter between:

VODAFONE GROUP PLC
FIRST COMPLAINANT

VODACOM GROUP LTD
SECOND COMPLAINANT

and

CELL C (PTY) LTD
RESPONDENT

1 February 2011

Spoor & Fisher attorneys, acting on behalf of the first and second complainants, lodged a competitor complaint against the advertising campaign of CELL C, in particular for the pay off line “POWER TO YOU”. 

Cell C broadcasted a commercial on SABC1 during December 2010, for its “WOZA WHENEVER FESTIVE”. The voice-over states “woza festive. As a pre-paid customer you know get 100% more minutes each time you recharge at no extra cost. That means for every R10 you recharge you get 20 free minutes until the 15th of January 2011. That’s double the minutes you normally get, which you can use 7 days of the week as woza whenever. Power to you. Cell C, power is in your hands.” During the last few seconds of the commercial, the words “POWER TO YOU” are also displayed on-screen.

Print advertisements, containing similar claims as the television commercial, were published in the Sowetan and Daily Sun newspapers on 3 – 7 December 2010. Also carrying the slogan “POWER TO YOU”.

COMPLAINT

Spoor & Fisher attorneys submitted that the first complainant is one of the world’s largest mobile communication companies providing a wide range of communication services across the globe, and has significant presence in Europe, the Middle East, Africa (including South Africa), Asia Pacific and the United States through its subsidiary undertakings, joint ventures, associated undertakings and investments. The first complainant holds 65% majority stake in its South African affiliate Vodacom (Pty) Ltd. The second complianant (Vodacom Group Limited) is an African mobile communication company providing voice, messaging, data and converged services to around 40 million customers. 

During September 2009, the first complainant launched a new marketing and brand campaign under the single, global tagline “POWER TO YOU”. The launch was made across a number of European markets, including the UK, Greece, The Netherlands, Middle East and Romania in November 2009. In addition, the use of the slogan was also expanded to Albania, Australia, Egypt, Germany, Ghana, Hungary, India, Ireland, Italy, Malta, New Zealand, Portugal Qatar, South Africa and Spain. The new slogan was extensively used and advertised it as part of its international campaign with uniformity throughout the jurisdictions in which it operates. Media used includes internet, print and broadcasting. The television advertisements have been broadcast in many countries around the world to publicise the link between Vodafone and “POWER TO YOU”. Copies of these advertisements were submitted to the Directorate. 

The first complainant has also commenced an intensive trade mark filing programme seeking protection for and registration of its slogan in various countries throughout the world. It has successfully registered the slogan “POWER TO YOU” throughout the European Union. Various new applications have been made, whilst others are in the process of being prosecuted for registration. Details of the trade mark applications and status were submitted to the Directorate. The first complainant has also filed applications for the registration of its “POWER TO YOU” mark in South Africa, which are currently pending.

The first complainant also used its slogan “POWER TO YOU” in South Africa, especially during the FIFA World Cup. It used billboards at airport terminals during June and July 2010 both in the O R Thambo International and Cape Town International Airport. The slogan was also used in print media in Getaway magazine which has a wide readership throughout South Africa, on 31 July 2010, entitled “SWITCH TO VODACOM”. The slogan has been used extensively in relation to sports which are broadcast to and widely viewed in South Africa.  For example, the firstcomplainant is a major sponsor of the Vodafone McLaren Mercedes Formula 1 Racing team, which had an event at Kyalami in South Africa on 22 April 2010. Advertising for this event featured the slogan “POWER TO YOU”. As well as The Ashes Cricket series between Australia and England, the slogan was at all material times during the cricket match test of 3 to 7 December 2010 clearly visible on the cricket pitch for the full duration of the broadcast in South Africa.

The phrase “POWER TO YOU” is not one which is common in the telecommunications trade. It is distinctive, which is why it was possible to register it as a trade mark in the European Union. In addition, as a result of the major media hype around the launching f the new slogan, it has become associated exclusively with the first complainant to the extent that it is also a global mark. Thus the slogan has acquired a substantial reputation and advertising goodwill as denoting the first complainant and becoming an integral part of its corporate identity.  

Around august 2010 the respondent, Cell C, launched its new brand identity, its logo and new slogan “The power is in your hands”. The respondent filed certain trade mark applications for the registration of the new logo, slogan and the trade mark “POWER TO YOU” and was filed for registration on 13 September 2010 (approximately one year after the first complainant’s launch). In respect of goods and services which overlap directly with those of interest to the first complainant.  A letter of demand was drawn to the Cell C demanding that it voluntarily withdraw its applications for “POWER TO YOU” as well as an undertaking that the respondent would refrain from using the first complainant’s slogan in the course of trade. In response, the respondent refused.

On 7 December 2010, the respondent broadcast its advertisement on SABC 1, in which “POWER TO YOU” was prominently made. This unauthorised and offending use of the slogan was blatantly and slavishly misappropriated the advertiser passing it off as its own. Another letter of demand was sent to the respondent’s attorneys, to which no response was made. The respondent has continued to use the slogan “POWER TO YOU” in its festive season advertising campaigns in broadcast and print media.

Thus it is submitted that the use of the slogan “POWER TO YOU” by the respondent, exploits the advertising goodwill of the first complainant and it constitutes unlawful imitation. 

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

The complainant identified the following Clauses as relevant:

•
Section II, Clause 8 – Exploitation of advertising Goodwill

•
Section II, Clause 9 – Imitation 

RESPONSE

In response, Gail Schimmel acting on behalf of the respondent submitted that Cell C has recently relaunched its brand image, and adopted the pay off line “The power is in your hands”. Cell C has adopted a consumer focused, complaint reactive approach – putting the power in the consumers’ hands. As part of the brand protection around the pay off line, it widely registered trademarks for “the power is in your hands”, as well as “power to you”. The reason for this is that its intention is to build goodwill not only in the “power is in your hands” line, but in the whole “power” concept. The slogan “power to you” has been registered as a trademark for the respondent, and this was done prior to the complainants’ applications for the same trademark.

The respondent also pointed out that:

•
 Vodafone do not currently trade in South Africa; 

•
Vodacom does not use the pay off line “POWER TO YOU”; and 

•
That all the “POWER TO YOU” advertising that the complainants’ have used in South Africa appears to link to Vodafone, and is clearly addressed to the Vodafone customer travelling in South Africa, not the Vodacom customer.

ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the respective parties.

Exploitation of advertising goodwill

Clause 8.1 provides that advertisements may not take advantage of the advertising goodwill relating to the trade name or symbol of the product or the service of another or advertising goodwill relating to another party’s advertising campaign or advertising property, unless the prior written permission of the proprietor of the advertising goodwill has been obtained.

The complainants submitted that through continuous and extensive use which the first complainant has made of its slogan “POWER TO YOU” both internationally and in South Africa, it has acquired a substantial reputation and goodwill therein. The respondent’s use of an identical slogan as the complainant’s is likely to cause confusion in the market as it is bound to happen where direct competitors use identical trademarks in relation to identical services. In addition, the respondent’s conduct will dilute the distinctiveness and advertising goodwill which the first complainant has acquired in the slogan, which now constitute a signature of its products and services. This slogan is consistently used and is prominent in the mind of the consumer.

In response it was submitted that the only use of the slogan “POWER TO YOU” in South Africa by the first complainant has been to Vodafone (foreign) consumers. It was also submitted that the limited use of the slogan by the first complainant over a brief period, disqualifies the slogan from protection on every one of the listed factors in Clause 8 of Section II. Lastly, the complainants have put nothing before the Directorate to show that its global campaign has had any impact on South Africa, thus it cannot claim to have advertising goodwill on the slogan “POWER TO YOU” in the South African market.

From the submissions of the parties it is common cause that:

•
Vodafone is an international company

•
Vodafone has used the slogan “POWER TO YOU” internationally

•
Vodafone has used the slogan in South Africa, in advertisements and other campaigns.

•
Respondent does not deny that it was aware or knew of the Respondent’s advertising and that Vodafone has been using the slogan “POWER TO YOU”.

The Goodwill Clause protects the goodwill of advertising in the local market directed at local consumers, meaning that what is sought to be protected under this clause has to be prominent in the minds of the South African consumers. It is not disputed that Vodafone may have advertising goodwill in international markets for its slogan, however that does not mean that it advertising goodwill extends to the local market or consumers. 

The Committee in V Energy Drink / Red Bull Energy Drink (2000-07-18 AC 69) held, inter alia, “The use of advertising in other countries is a makeweight in regard to the consideration of the exploitation of goodwill in the South African market.” Thus is clear that when it comes to goodwill protection, that adverting in other countries is a factor to be considered, but of importance is that a person claiming protection under this clause must show that it does have advertising goodwill in the country.

In Huggies / Pamper / 11078 (Final Appeal) 02 Feb 2009, it was held, inter alia, “Reading the ASA Code as a whole, advertising value can be created in another country. That value is retained and owned by the company which trades in South Africa. It does not have to create a separate advertising value in South Africa. Notoriously, the globalised world has become flat from a trading point of view.” 

The First complainant has shown that it has registered this slogan in other countries and that other applications are still pending, including the South African application. It has spent a lot of resources crafting its distinct advertising property and promoting it all over the world, including locally. The slogan was used during the months of the Fifa World Cup, the Kylami F1 day on 22 April and the Australia and England cricket test match during 3 – 7 December 2010. Thus the Directorate believes that despite the short span of time that First complainant has used its slogan here in the country it has made an impact on some local consumers. The First complainant thus has goodwill in the  country, therefore the respondent infringed upon its rights to exclusive use of the slogan “POWER TOU YOU”.

In light of this, the complaint on Clause 8 of Section II is upheld.

Imitation

Clause 9, Section II of the Code provides that “An advertiser should not copy an existing advertisement, local or international, or any part thereof in a manner that is recognisable or clearly evokes the existing concept and which may result in the likely loss of potential advertising value. This will apply notwithstanding the fact that there is no likelihood of confusion or deception or that the existing concept has not been generally exposed.”

In considering international campaigns, consideration will be given to, inter alia, the undue imitation thereof by local advertisers. This however, will only apply if the advertiser is committed to start trading in the local market within a reasonable period of time.

The appeal Committee in Lipsano Lip Balm / Carma Laboratories / 8259 (16 Jul 2007), held, inter alia, “The significant feature of clause 9.1 is that the prohibition applies to both local and international advertisements. The copying in question may include only part of such advertisement and the copying need only be either recognisable or clearly evocative of an existing concept. The likelihood of confusion or deception is not required and there need not be general exposure of the existing concept.”

The imitation clause requires that an international company seeking protection under this clause show that it is committed to start trading in the local market within a reasonable time period. The First complainant has indicated that it has 65% stake in Vodacom and that it has interests in South Africa. The first complainant has also shown that it has used the slogan both in the local and international markets. The Directorate is satisfied that the complainant has started trading in the local market. The respondent submitted that it has registered the slogan with the registrar, but no such proof was submitted. In the circumstances, it is reasonable to deduce that Cell C did imitate Vodafone’s slogan, and thus breached Clause 9 of Section II of the Code. 

The First complainant has shown that it begun using the slogan months before Cell C launched its new “power is in your hands” slogan, and that it has used it consistently throughout the media. The slogan is unique and distinctive property of the First complainant and it is central to the theme of giving customers the power to determine what they need from their network. 

As such, the Directorate is satisfied that the respondent has imitated the slogan “POWER TO YOU”, and has therefore contravened Clause 9 and Clause 8 of Section II of the Code.

Given the above:

•
The respondent’s reference to “POWER TO YOU” must be withdrawn;

•
The process to withdraw the slogan must be actioned with immediate effect on receipt of this ruling;

•
The withdrawal of the slogan must be completed within the deadlines stipulated by Clause 15.3 of the Procedural Guide;

•
The slogan may not be used again in its current format.

The respondent’s attention is drawn to Clause 15.5 of the Procedural Guide.

The complaint is upheld.
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