
 

Mining rights secured with Macassar ruling

Following years of litigation, the Constitutional Court issued an order in Macassar Land Claims Committee v Maccsand CC
and Others, ending the threat against the security and stability of mining rights granted under the Mineral and Petroleum
Resources Development Act (MPRDA).
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In June 2003, the Macassar Land Claims Committee (Committee) launched an application before the Land Claims Court
(LCC) seeking restitution of a right in land under the Restitution of Land Rights Act, No 22 of 1994 (Restitution Act).
Maccsand holds a mining right over one of the erven in relation to which the Committee seeks restitution. As part of its
restitutionary relief, the Committee sought orders expropriating and expunging Maccsand’s mining right.

In 2008, the LCC (per Gildenhuys J) concluded that the Minister of Public Works was empowered to expropriate a mining
right for purposes of restitution and that it had the power to order the Minister to effect such expropriation. This conclusion
jeopardised mining rights, as it allowed for the possibility that those rights could be expunged for reasons and by way of
processes not contemplated in the MPRDA.

The State delivered a special plea, with which Maccsand made common cause, to the effect that the LCC had no power to
order the expungement and expropriation of a mining right.

24 Mar 2017By Lionel Egypt, Ashley Pillay and Samantha Matjila

https://www.bizcommunity.com/
https://www.bizcommunity.com/Search/196/638/s-Lionel+Egypt%252c+Ashley+Pillay+and+Samantha+Matjila.html
https://www.123rf.com


The matter finally came before the Supreme Court of Appeal (SCA) in November 2016, where Maccsand argued that:

The SCA found in favour of Maccsand and upheld the special plea. Although Wallis JA found against the Committee on a
number of grounds, he also had occasion to consider the LCC’s powers. He found that, whatever rights the Committee and
the community it represents may once have had in relation to the erf in question, since the advent of the MPRDA the right
to mine is independent of land ownership and comes about only in terms of that statute.

To the extent that the community lost the right to mine, that loss occurred because of South Africa’s mining legislation and
irrespective of the historical dispossession of which the community complained:
“Where a claimant under the [Restitution Act] seeks restitution of a right in land they cannot claim that the right be free from
the impact of current regulatory legislation enacted after the inception of democracy. Nor can they demand that it be free
of the impact of the MPRDA and free of rights properly granted under it.”

Wallis JA therefore found that even if the Committee were ultimately to acquire title to the erf in question that would not
afford it any right to undertake mining itself or to interfere with a right properly obtained by Maccsand under the MPRDA in
relation to that erf. The SCA accordingly upheld the special plea and found that the LCC had no power to order the
expungement or expropriation of Maccsand’s mining right.

The Constitutional Court dismissed the Committee’s subsequent application for leave to appeal on the basis that it bore no
prospects of success, thus preserving the stability of the mining regime under the MPRDA and avoiding that stability from
being engulfed with uncertainty and undermined.
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in terms of the new legal regime ushered in by the MPRDA, a landowner may no longer prevent a properly licensed
third party from mining on his or her land;
the right to restitution under the Restitution Act does not include the right to land that is free from a mining right;
the Restitution Act cannot be used to undo the consequences of the MPRDA; and
just as the LCC has no power to confer under the Restitution Act a mining right that was never held by a claimant,
neither does it have the power to order the expungement and expropriation of such a mining right.
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