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Please Call Me - the call that came too late

A matter which has sparked much debate over the years is that of the Vodacom Please Call Me case, in which former
Vodacom employee, Nkosana Makate, sued the mobile telecommunications company for remuneration in respect of the
Please Call Me concept.

© epitavi — za.fotolia.com

The essential understanding to grasp in examining this case is that due to the fact that there is no protection in respect of
ideas, it is always important to ensure that if an individual does conceive of a concept (which cannot be protected by
means of intellectual property rights), that the proper agreements be in place which regulate the arrangement, the use of
the concept and possible remuneration, in order to avoid costly court proceedings.

The case was concerned with the following:

o A former employee of Vodacom alleged that he came up with the Please Call Me idea while in Vodacom's employ.

¢ He claimed that a verbal agreement had come into being between himself and a director of Vodacom, who agreed to
pay the employee an amount to be negotiated. This amount was to represent a share of the revenue generated by the
product which would be developed from the concept.

¢ The employee wanted the court to confirm by way of declaratory order that the oral agreement was entered into
between the parties, and for an order directing Vodacom to commence bona fide negotiations to determine a
reasonable remuneration payable for the use of the Please Call Me product.

¢ Vodacom denied that a revenue-sharing agreement with the employee had come into existence and further denied
that the Vodacom director had authority to enter into such an agreement.

The court rejected the claim on the basis that the claim had prescribed. Two-and-a-half years after the product was
developed and launched, the employee terminated his employment with Vodacom - and only four years later did he start to
pursue his claim. It was decided the former employee had taken too long to approach the court.

Negotiations and agreement

The claim was also refused on the basis that the employee could not show that the director who had concluded the verbal
agreement with him had the authority to do so. The employee did not prove that Vodacom had full knowledge of the facts -
including details of the negotiations and the agreement between the former employee and the Vodacom director - and that
with such knowledge, Vodacom adopted the director's unauthorised act, i.e. the conclusion of the agreement.
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The court ruled that even though the Vodacom board had authorised the launch of the product, there was no proof that it
was aware of the detail of the negotiations, including the director's agreement to pay for the idea and the promise to
negotiate the amount of the payment.

It is therefore essential to ensure that prior to disclosing an idea or concept to a third party, that it first be ascertained

whether it could be the subject matter of any registered rights; or at least enter into the necessary contractual arrangements
to ensure the above scenario is avoided.
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